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LIABILITY OF COMMON CARRIERS ET(I 



committeb on the judiciary, 

House of Representatives, 
Wednesday, February S8, J 906. 

The committee met at 10.30 o'clock a. m., Hon. John J. Jenkins 
(chairman) iu the chair. 

The Chairman. The committee will be in order. Mr. Fuller is 
present this morning. I understand that you represent those in favor 
of this legislation, Mr. Fuller, and that you desire to be heard first 
this mommg? 

Mr. Fuller. I do, Mr. Chairman. 

The Chairman. Will you kindly give the committee the numbers 
of those bills? 

Mr. Fuller. The employers' liability bill is House bill No. 239, 
which is known as the Bates employers' liability bill. 

The Chairman. Has not Mr. Bates introduced another one later? 

Mr. Fuller. He did, but it is the same bill identically. 

The Chairman. What is the number of that? 

Mr. Fuller. It is 13101, 1 believe ; but I know it is the same bUl. 

STATEMENT OF MR. H. &. FULLER, OF BEAVER FALLS, FA. 

The Chairman. Please state whom you represent. 

Mr. Fuller. I represent the Brotherhood of Locomotive Engineers, 
Brotherhood of Locomotive Firemen, Order of Railway Conductors, 
and the Brotherhood of Railroad Trainmen. I have credentials 
signed by the chief executives of all these organizations, author- 
izing me to represent them in all matters of legislation here in Con- 
gress, and I will be glad to give them to the reporter if the commit- 
tee so desires. 

Mr. Chairman, as the representative of 230,000 railroad employees, 
I respectfully ask the honorable committee for the favorable consid- 
eration of House bill No. 239. I have here two or three amendments 
that we would suggest to the committee. On page 1, line 10, after the 
word " his," strike out the words " heirs at law." That is at the end 
of line 10, the last word in line 10 and the first two words in line 11. 
Strike out those three words and insert in lieu thereof "personal 
representative." 

I will say that both of these terms were under consideration at the 
time we prepared this bill, and that term got into the bill by mistake. 
It should have been " personal representative." 

On page 2, line 6, after the word " slight," insert the words " and 
that of the emplover was gross." It would make that y<k^^ ^55^ss^^ 
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" Where his contributory negligence was slight, and that of the em- 
ployer was gross in comparison." 

On pa^e 2, line 7, after the word " comparison," strike out the rest 
of that Ime and insert in lieu thereof the following : 

but the damages shaU be diminished by the Jury in proportion to the amount 
of negligence attributable to such employee. All questions of negligence and 
contributory negligence shall be submitted to the Jury. 

We believe that when you compare this proposed legislation with 
the laws of the ^reat industrial countries of the world on this sub- 
ject, as well as wuth those of a large number of our own States, you 
will agree with us when we say we are only asking for something 
that can not be classed as above that which is moderate. Indeed, 
it can be truthfully called mild legislation. 

Mr. Chairman, the object of the advocates of this bill is to give the 
employee greater rights in the courts by lifting from his shoulders 
the financial burden of those accidents mcident to industrial employ- 
ment over which he has no control, and which, in view^ of the present 
system of operating great industrial institutions, equity demands that 
he should not be held responsible for; and, after having given him 
a standing in court, to provide that these rights shall not be taken 
away from him through mere contracts of employment, contracts 
which by force of circumstances he is required to sign in order to 
make a living, or by the signing of contracts of insurance, relief 
benefits, and so forth, and especially when he and his fellow -em- 
ployees furnish over 80 per cent of the money which goes to make up 
the fund from which these benefits are drawn; contracts which, if 
not legally, are morally against public policy and should be declared 
void. 

Section 1 of this bill provides : 

That every common carrier by railroad engaged in trade or commerce in the 
District of CJolumbia, or in any Territory of the United States, or between the 
several States, or between any Territory and anotlier, or between any Territory 
or Territories and any State or States, or the District of Columbia, or with for- 
eign nations, or between the District of Columbia and any State or States or 
foreign nations, shall be liable to any of its employees, or, in the case of his 
death, to his heirs at law, for all damages which may result from the negligence 
or mismanagement of any of its officers, agents, or employees, or by reason of 
any defect or insufficiency in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. 

Under a fair application of the common law as it now exists the 
employer is alreaay liable in most of the cases mentioned in this sec- 
tion; consequently his increased liability under its provisions is not 
nearly as great as one might think upon first reading. 
I For instance, it is my understanding that the employer is liable 
\ ,imder the common law for injuries received by an emplovee through 
the negligence of his officers and agents, or by reason of any defect 
or insufficiency in his cars, engines, appliances, machinery, track, road- 
bed, ways, or works. Therefore, so far as those provisions of the bill 
are concerned, we are only asking that you enact into statutory law 
that which is now the common law. . 

This conceded, and I believe it will be by most lawyers, the only 
provision of this section which it can be successfully argued means 
new legislation is the provision which makes the employer liable for 
the negligence or mismanagement of " any of his employees." 



J 
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In view of the fact that he is already liable under common law for 
the negligence of his officers and agents, the words " any employees," 
as they appear in this section, can only be held to apply to fellow - 
servants. 

This brings us to the discussion of the fellow-servant doctrine,'' 
which was tor so many years in England, and is now in the United 
States, the cause of great contention in industrial employment, and ' 
it is of the application of this doctrine by our courts, especially our 
Federal courts and those in the States which are governed by the 
common law, that the laboring classes complain, as such application 
works great injustice to employees and deprives them of the reme- 
dies now guaranteed to third persons, thereby denying them equal 
rights before the law. 

Not being a lawyer, I can not hope to successfully discuss thitfmat- 
ter from a legal standpoint. I will, however, endeavor to give to you 
what I have found to be the history of this subject, and how it is 
viewed from the employees' standpoint. 

In ancient Judea, Greece, and JRome we find that the master was 
held to a strict responsibility for the acts of his servant. The Roman 
law made the master responsible for the negligence of his servant 
and child, and compelled nim to make compensation for their negli- 
gence. One of the outgrowths of this principle is the holding of 
the master responsible for injury receivea through the negligence of 
his servant. The first recorded case of this kind found was m Eng- 
land, under Lord Holt, chief justice of the King's Bench at the 
close of the English revolution. No record has been found of any 
exception to this rule until the year 1837, when an English judge 
(Lord Abinger), in the following case of Priestly i\ Fowler, de- 
parted from the old rule, which had stood for centuries. 

A butcher sent one of his men on a wagon which had been loaded 
by another employee, but loaded too heavily. The wagon broke 
down and the man's thigh was broken. His lordship decided that 
the butcher was not liable for the injury. The reasoning on which 
this decision was given may well be quoted : 

If the master be liable to the servant in this action, the principle of that lia- 
bility will be found to carry us to an alarming extent. He who is responsible 
by his general duty, or by the terms of his contract, for all of the consequeu" 
of negligence in a matter in which he is the principal is responsible for the' 
negligence of all his inferior agents. If the o^ner of the carriage is, therefore, 
responsible for the sufficiency of his carriage to his servant, he is responsible 
for the negligence of his coach maimer or his harness maker or his coachman. 
The footman, therefore, who rides behind the carriage, may have an action 
against his master for a defect in the carriage, owing to the negligence of the 
coach maker, or for a defect in the harness arising from negligence of the har- 
ness maker, or for drunkenness, negligence, or want of skill in the coachman; 
nor is there any reason why the principle should not, if applicable in this class 
of cases, extend to many others. The master, for example, would be liable to 
the servant for the negligence of the chambermaid for putting him in a damp 
bed ; for that of the upholsterer for sending in a crazy bedstead ; for the negli- 
gence of the cook in not properly cleaning the copper vessels used in the 
kitchen ; of the butcher in supplying the family with meat of a quality injurious 
to the health; of the builder for a defect in the foundation of the house, 
whereby it fell and injured both the master and the servant by the ruins. 

The inconvenience, not to say the absurdity, of these consequences affords a 
sufficient argument against the application of this principle to the present case. 
But, in truth, the mere relation of the master and the servant can never imply 
an obligation on the part of the master to take more care of the servant than he 
may reasonably be expected to do of himself. He is no douht \s«vfflA.\a ^j^^-^v^^^ 
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for the safety of his servant in the course of his employment to the best of his 
judgment, information, and belief. The servant is not bound to risk his safety 
in the service of the master, and may, if he thinks fit, decline any service in 
which he reasonably apprehends injury to himself; and in most of the cases in 
which danger may be incurred, if not in all, he is just as likely to be acquainted 
with the probability and extent of it as his master. 

While this departure was made without, as is thought by able men, 
a g;ood reason, and made, too, by one who was not a distin^ished 
jurist, and should not have been toUowed as a precedent, yet it seems 
that the courts of the United States, as can be shown m many of 
their opinions, eagerly sought this precedent and, seemingly with 
1 much earnestness, liave been applying it vigorously from that time 
1 until the present day, when our system of industry has, I might say, 
ijbeen revolutionized. 

J The decision of Lord Abinger came at about the beginning of the 
centralization of large wealth and capital in great manufacturing 
and mechanical operations, and at the time the principal railroads 
of England and America were in their infancy, and no man or set 
of men were wise enough to foresee the great development that was 
to take place nor to contemplate the importance of such a rule when 
applied to the new conditions of employment which must follow such 
development. 

Modern conditions, especially in the operating of railroads, are as 
dissimilar to those which existed when this doctrine was enunciated 
that the common-law rule should now, and even long ago, have been 
changed by statute. 

When the common-law doctrine respecting this question was enun- 
ciated there were no large factories in which great numbers of men 
were employed, and in places where several men were employed the 
tools were few and the machinery simple and wholly operated by 
hand or power furnished by the working of animals. There was no 
swift-moving machinery with numerous parts concealed. Everything 
was done by slow, easy stages, and each employee had not only the 
opportunity to get thoroughly acquainted with the tools in use, but 
also with his fellow-employees, their habits of carefulness, and the 
like. If any defect existed" or occurred in the simple, crude tools or 
machinery it was easily discovered or, if not, the slowness of the oper- 
ation of the business was generally sufficient to, prevent any severe 
personal injuries to employees. 

At that time many of the fastest-moving vehicles used in passenger 
and freight traffic were drawn by oxen or horses. At such a time and 
under such conditions the common-law doctrine relating to personal 
injuries might have been appropriate and just; but since then facto- 
ries are operated by high-speed, complicated, and dangerous machin- 
ery, the parts of which are largely hidden from view. The employ- 
ees are assigned to special places, and so engrossing are their duties 
that thev have little or no time to inspect the machine they are oper- 
ating, the surroundings, nor to get acquainted with the habits of 
^^^arefulness and caution of their fellow-employees. 
'J Of course this bill does not apply to factories, but I refer to them 
I for the purpose of illustrating how inapplicable and unjust the com- 
I mon-law doctrine is when applied to modern conditions. 
\^^ On railroads all of the work of operating trains is done by swift 
and dangerous agencies and methods. In order to make the property 
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more valuable companies require and insist that these methods be 
adopted and used. The work is pursued both by day and by night. 
The service is so exacting that it usually requires the undivided at- 
tention and a high quality of energy from each employee to perform 
well and satisfactorily the duty assigned to him, and thus it is a 
physical impossibility for him to inspect the ways, works, and ma- 
chmery or oecome acquainted with the habits of his coemployees, 
who, perhapsj occupy places or who are moving alon^ at different 
points over miles and miles of railroad. The employee nimself is not 
only required to go over miles and miles of track, often upon differ- 
ent divisions, but it is not unusual for him to be assignea with new 
or strange employees upon each trip. 

These conditions prevent him from learning of the habits of care- 
fulness or lack of carefulness of his coemployees, and also prevent 
his habits of carefulness and prudence from influencing such coem- 
ployees. This being true, the foundation of the common-law doc- 
trine relating to personal injuries is swept away, and therefore to 
apply it would be without reason or logic and must necessarily work 
a gross injustice to the injured employee whose surroundings are 
wholly dissimilar from those that surrounded employees when the 
doctrine was first enunciated and applied. 

Eailroad trains are handled ana run with such expedition and 
speed the very sight of which dazzles the eye and confuses the mind 
of those outside the service, and surely under such circumstances a 
progressing civilization should awaken to the fact that a remedy 
should be found for present conditions which would more nearly 
afford justice to the men engaged in this all-important business of 
interstate traffic, which has so materially promoted the happiness and 
prosperity of the nation. 

On a railroad the men have no choice in the selecting or keeping in 
the service of their fellow-employees; they have no choice of the se- 
lection of machinery or appliances, but over each of these matters the 
railroad company has full and complete control, and therefore when 
the employee is injured it is certainly only reasonable and just that 
the employer who is being benefited uy his service should reasonably 
respond in damage to him on account of the injury. 
As an illustration of the injustice of the rule when applied to a 

• modern railroad, let us say, Mr. Chairman, that you and 1 go dowr 
liere to the Pennsvlvania Kailroad ; you pay $4 for a ride from hen 

I to Philadelphia ; 1 hire out to that company as a conductor, and fox 
my services between Washington and Philadelphia that company 

I' pays me $4. Neither you nor I make any agreement with the rail- 
road company to release it from any liability for injury. We board 
one of the fast passenger trains, you as a passenger and I as a con- 
ductor. Things go along nicely, the train is running along at a 60- 
I mile rate, you are at ease enjoyin|? your ride, while I am busily en- 
I gaged collecting tickets and looking after the comforts of my pas- 
/ sengers, when suddenly the train rounds a curve and enters an open 
• switch which has been carelessly left open by some trainman whose 
j negligence neither you nor I were in a position to know of or guard 
' against; our train crashes into another train, and we are bom in- 
\ jured. For your injury you could go into the courts and recovei 
j thousands of dollars, but the court says to me : " The cause of your 
1 injury was due to the negligence of a fellow-servant^ «Av4L^^Ni.^jwxsi^"«^sS^ 
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recover." And this is not an extreme case. Such accidents as this 
happen quite often on a railroad. 

I did not know that the man who left that switch open was a care- 
less man. I did not even know him or know that he was employed 
upon the road. And even had I known him and knew he was care- 
less, I was in no position to guard against his carelessness. 

I could not have said to my engineer upon leaving Washington, "A 
certain fellow is working on this division of the railroad, and I think 
he is a careless kind of a fellow, and I am a little afraid of him. Now, 
I know that he is working here, but I do not know that he is out on 
the road ; he may be at home in bed ; it may be this is his time be- 
tween trips ; but he is liable to be out on the road and I do not know 
where you will find him if he is out on the road, but in order to make 
ourselves safe you just run this engine and pull this train with suffi- 
cient speed only so that if we do meet that man and he leaves a 
switch open no damage will be done." It is ridiculous, Mr. Chair- 
man, if I may be excused for using that word, to expect, a railroad 
employee to know all of the habits of those men who work upon the 
same line of railroad with him. He can not do it, and if he does 
know it the machinery of the railroad is like a clock, one wheel is 
depjendent upon another, and it is assumed that everybody will do 
their duty, and no man would be kept in the service for twenty- four 
hours that would nm his train between here and Philadelphia at the 
rate of 5 or 6 miles an hour because he was afraid that some negligent 
employee that he knew was a little careless might leave a switch open. 

Can a fair comparison be made between a case of this kind and two 
servants of a butcher, who nearly every hour of the day are employed 
side by side and know each other's shortcoming, and consequently 
are in a position to guard against them ? If it is justice to compen- 
sate you, why, I ask, is it not right that I should also be given the 
right to recover when the circumstances are the same? 

1 repeat, if there was any justice in the rule laid down by Lord 
Abinger at the time it was made it disappears, in my mind, when we 
seek to apply it to modem institutions and their employees. This 
fact is evidenced by the action of the English lawmakers when in 
. 1880 they passed the English employer's liability act and in 1897 the 
\ workman's compensation act. 

^^ — Mr. Alexander. You see, in line 12, " Mismanagement of any of 
its officers, agents, or employees." " Employees " is generic. Would 
that refer, for instance, to a case where naif a dozen men who were 
shovelling dirt onto a flat car, and one of the employees should hit 
another in the back of the head with a shovel ? Would your bill go 
so far as to hold the road responsible for a damage of that kind? 

Mr. Fuller. That is a doubtful question. Some think that it 
would, while others think not. 

It is true that the bill would do that if it were a State measure, 
but in this case we are confronted with the question of the right of 
Congress to regulate interstate commerce. Now, the answer to your 
question would be whether or not legislation covering the particular 
point that you mentioned would be considered as regulating inter- 
state commerce. 

Mr. Alexander. Let me go one step further. Do you want it to 
apply to that? 
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Mr. Fuller- We would like to have it apply just as far as the 
authority of Congress will take it. There is one thin^ about this 
legislation and I think it proper at this time to mention it. If Con- 
gi-ess enacts this legislation, on account of the dual jurisdiction over 
this question it is very necessary from our standpoint, in order to 
preserve all of the ruling^? under employers' liability legislation in 
the various States, that this bill go as far as they go, for this reason : 
The Supreme Court has held, I understand, that States can legislate 
even as affecting interstate commerce, so long as Congress does not 
legislate, fiut as soon as Congress legislates, then the State law has . 
got to give way — ^that is, so far as interstate commerce is concerned — 
to the act of Congress. 

It is a question of whether or not, in view of the fact that some of 
the States have laws which would protect the man, I believe, in the 
instance that you cited, whether, if a man got hurt under those con- 
ditions and he was employed on a railroad engaged in interstate com- 
merce, and the railroad company, upon the ground that they were 
a common carrier, engaged in interstate commerce, would take the 
case to the Federal court, then it seems to me that the Federal act 
would apply, and whatever protection the man had under the State 
law woula be taken away from him, and in making that statement I 
would apply it to all the provisions of this bill. 

Mr. Parker. Is not the State law a part of the contract between 
the man and the railroad, so that it would be enforced in the United 
States courts just as much as if it was made under the United States 
law? 

Mr. Fuller. It is now, because the United States has not legislated 
on this question. 

Mr. Parker. Do not the United States courts now enforce the 
State laws? 

Mr. Fuller. Congress has not legislated on this question. 

Mr. Parker. I understand that, and as Congress has not legislated, 
do not the United States now enforce the State laws and liabilities? 

Mr. Fuller. Yes, sir ; they construe them on cases of appeal which 
come to them. But this other question does not hinge upon that, as 
I understand it. While the Federal courts might now construe State 
laws, and if there are two laws applying to railroads and the case 
involves interstate commerce, it is very reasonable to suppose that 
even if the employee would bring the case in the State court, if the' 
Federal rule was more lax in favor of the employer, he would ask to 
have it transferred. 

Mr. Parker. Then you think if there was a United States law as 
well as a State law, and one law would be enforced in one set of courts 
and the other in another set of courts, that a man could jump from 
one set of courts to the other to get the benefit of any difference in the 
law? 

Mr. Fuller. If the Federal law was more favorable to the road 
and interstate commerce was involved, I think the road would try to 
have the Federal law applied, and that could be done in either the 
State or Federal courts. 

Mr. Sterling. Would not the United States courts enforce this 
provision of law ? 

Mr. Fuller. Yes, sir; they would, undoubtedlv, and so would the 
State courts; but if a case was brought before the ciCiwi:<s.^'«SNA.'^'^J«^ 
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was a Federal question involved and there was Federal legislation 
affecting that particular thing, it seems to me that, in view of all the 
decisions of the Supreme Court on that question, the State law has got 
to give way, no matter whether it is tried in either the Federal or State 
courts. The same argument applies as to the second section. 

Mr. BiRDSALL. Just one question. Are there any States which 
have abolished it as to any case not affecting a railway ? 

Mr. Fuller. Yes. The law of Colorado applies even to a farm 
hand in the field and a chambermaid in the house, and I think there 
^are some other laws in which the doctrine is somewhat modified as to 
other classes of employment. 

Mr. GiLLETT. Kansas has a law, has it not? 

Mr. Fuller. Yes, sir. I have here copies of all the laws of the 
various States on the employers' liability question. 

Mr. BiRDSALL. Will you put that in this hearing? 
ryMr. Fuller. It is a public document. Appendix J of the hear- 
\inffs before the Senate committee on the rate question. 

Mr. Parker. Of this year ? 

Mr. Fuller. Yes, sir ; this year. 

Now, Mr. Chairman, I was about to say that England, where this 
fellow-servant rule originated, has repudiated it. It has modified it 
to a great degree by an employers' liability law. It also followed 
that law by wnat is known as the " English compensation act." But 
this comparative backwardness on the part of our Federal Government 
is not confined to England alone. The law of the world upon this 
subject shows we are tehind practically all of the industrial countries. 

ENGLAND. 

In 1880 England passed an employers' liability law which greatly 
modifies the fellow-servant doctnne, inasmuch as it made the em- 

t)loyer responsible for injuries received by workmen through the neg- 
igence of any fellow-employee having charge of any railway engine, 
switch, or signal, or of any employee naving the giving of orders, or 
injured in ooedience to any improper rule or order. This law is 
broad in its application, and includes agricultural laborers. 

While the law of 1880 was considered a great step in reform, it did 
not meet the expectations of the working classes. Neither did it 
bear out the claims of its opponents that the employers would be 
driven into bankruptcy through damage suits brought by injured 
workmen ; so in 1897 the English Government made a great leap in 
advance and passed what is known as the " workmen's compensation 
act." 

This act applies to all hazardous employment, including railroads, 
the exceptions being seamen, fishermen, persons engaged in transport 
service, street-railway men, cabmen, and those who tend horses, and 
under its provisions the employer is not only responsible for the neg- 
ligence or himself, his officers, agents, and employees, but is liable 
for all injuries received by employees through any cause, excepting 
only that which is caused through the serious and willful misconduct 
of the victim himself. 

GERMANY. 

The German law of 1838 made railroads liable to their empolyees 
for injuries, regardless of whether such injuries were caused oy the 
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negligence of fellow-employees or not, except where it was proven 
that the injury was caused through the fault of the victim himself, 
or through some unpreventable external cause. 

This law was amended several times, each time broadening its 
application to various kinds of employment, until in 1873 it was made 
to include all hazardous occupations. 

Upon the recommendation of Emperor William Germany in 1884 
also made a marked advance and passed a compulsory-insurance law, 
which requires the employer to insure his employees against death 
and permanent disability, regardless of whether the injury was caused 
by the negligence of tne master or any of his employees, the only 
exception being an accident brought about intentionally by the victim 
himself. 

This law applies to the more dangerous occupations, and was also 
made to cover public officers and soldiers. 

AUSTRIA. 

The Austrian employers' liability law of 1869 made railroad com- 
panies liable for all injuries to their employees, except where the acci- 
dent was brought about by the victim's own negligence. 

In 1887 an insurance law was passed whim made the employer 
liable to his employees for death and all disabilities of over five 
weeks' duration, the only exception being when the accident was 
intentionally caused by the workman. 

This law as ori^nally enacted applied to employment in factories, 
smelting works, mineral mines, dock yards, slips, quarries, enterprises 
connected with the erection of buildings, or otherwise with construc- 
tion w^ork. 

In 1894 its provisions were extended to include employment on all 
railroads and other transportation by land and water, dredging, clean- 
ing of streets and builaings, industrial enterprises connected with 
storehouses, including warehouses and wood and coal yards, theaters, 
paid fire brigades, digging of canals, sweeping of chimneys, stone- 
cutting, well digging, and construction work not heretofore included. 

NORWAY. 

In 1894 Norway passed a compulsory-insurance law similar to that 
of Germany heretofore mentioned. 

FINLAND. 

In 1898 Denmark passed a compulsory-insurance law which re- 
ployer to insure his employees against all accidents, excepting only 
those caused by the willful or gross neglect of the victim himself. 

DENMARK. 

In 1898 Denmark passed a compulsory-insurance law which re- 
quires the employer to insure his workmen against all accidents not 
occasioned intentionally or through the gross neglect of the victim 
himself. 

Provisions of this law apply to employment in dangerous indus- 
tries. 
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ITALY. 

The Italian compulsory-insurance law of 1898 requires the em- 
ployer to insure his workmen against all accidents through which 
they are disabled for over five days. 

ft applies to employment in dangerous occupations, including 
mines, turf pits, house building, gas, electric light, and telephone 
works where explosives are manufactured or used, arsenal and navy- 
yards, and in tne following enterprises where more than five work- 
men are emploved: Construction or operation of railroads, inland 
transportation oy water, street railways, construction and repair of 
harbors, canals, and dikes, construction and repair of bridges, tunnels, 
and ordinary national and provincial roads, and industrial establish- 
ments operated by mechanical power. 

FRANCE. 

Previous to the year 1898 the provisions of the Napoleonic Code 
relating to employers' liability were in vo^e, and made the employer 
answerable for all injuries received by his workmen, there being no 
distinction between employees and third persons. 

In 1898 the French compulsory-insurance law was passed. This 
insures the employees against accidents received directly or indirectly 
because of their work, except when received through tne inexcusable 
neglect and gross carelessness of the victim his compensation for the 
injury may he reduced. 

This law applies to employment in building trades, mills, factories, 
work yards, transportation by land and water, public storehouses, 
mines, furnaces, quarries, any enterprise in which explosives are 
manufactured or used and in which a machine is employed operated 
other than by human or animal power. 

SPAIN. 

Spain in the year 1900 enacted a compulsory insurance law. Un- 
der its provisions the employer is required to insure his employees 
against all accidents, except those due to superior force. 

It applies to employment in the following industries: Factories, 
shops, and industrial establishments where any other than human 
force is used ; mines, salt works, quarries, metal works, and architec- 
tural iron and steel shops ; factories and docks ; construction, mainte- 
nance, and repair of buildings, including masonry and all other 
accessory operations; carpenters, locksmiths, stonecutters, painters; 
establishments in which explosives, inflammables, unwholesome or 
poisonous substances are manufactured or used ; construction, mainte- 
nance, and repair of railroads, harbors, roads, canals, dikes, aque- 
ducts, sewers, and similar operations; agriculture and foresij-y; 
where machinery operated by any other than human power is used ; 
cartage, transportation by land, sea, or canal; cleaning of streets, 
gutters, and sewers; warehouses and storehouses for coal, firewood, 
or building timber; theaters, so far as it concerns the salaried person- 
nel; fire brigades; gas and electric-light works; laying and keeping in 
repair of telephone wires; laying and removal of electric wires and 
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lightning rods; persons employed loading and unloading, and every 
analogous industry or work not comprised in the preceding list. 

SWTTZiatLAND. 

Under the Swiss law of 1875, as supplemented by the acts of 1877, 
1881, and 1887, the employer is responsible to his employees for all 
injuries received in the course of employment except those produced 
through the so-called acts of God, whether such injuries were re- 
ceived through the negligence of officers, agents, employees, or other- 
wise. It also made the employer responsible for diseases contracted 
in factories. 

This law applied to the following classes of labor: Railroads, 
steamboats, factories, all occupations in which explosives are regularly 
produced or used ; building trades, all operations in connection there- 
with ; livery ; care of boats and rafts ; erection and repair of telephone 
and telegraph lines; erection and removal of machinery and other 
movings; streets, bridges; the operation of hydraulic engineering, and 
the exploitation of mines, quarries, and pits.' 

BELGIUM. 

The Belgium law on this subject is contained in the Napoleonic 
Code heretofore referred to in France. It makes the employer re- 
sponsible for the negligence of all his servants, and applies to all 
classes of employment. 

HOLLAND. 

The employers' liability law, as expressed in the Napoleonic (IJode, 
is also the law of Holland. 

SWEDEN. 

Sweden's liability law makes the employer liable for all injuries 
received by employees which are not due to the culpable negligence 
of the victim. It applies to railroads. 

RUSSIA. 

The criminal law of Russia makes the employer who is guilty of 
negligence responsible for the cost of medical treatment and subsist- 
ence of an incapacitated employee, and in addition, in case of death, 
the support of the dependents. 

The civil common law of Russia also makes the eniployer respon- 
sible for the negligence of his employees as well as himself. In ad- 
dition to this a special act covering railroad and steamship employees 
put the burden of proof upon the employer, and he can not release 
himself from liability only when he can prove that the accident was 
due to unavoidable causes or the negligence of the victim himself. 

Contributory negligence, however, dws not bar a recovery, but only 
s<irves to diminish the amount of the indemnity. 
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HUNGARY. 

The employers' liability law of Hungary makes the employer liable 
for all injuries to his employees not due to the victim's own. negli- 
gence. It applies to railroads and mining, 

ROUMANIA. 

Ill 1895 Roumania passed an insurance law which applies to mines, 
and requires the employer to insure his emplo3'ees against accident. 

The foregoing shows that six foreign states have passed employers' 
liability laws under which employers are responsible for the negli- 
gence of all of their employees, and ten have insurance laws which 
require the employers to insure their workmen against all injuries 
received in the course of employment, whether through the negligence 
of their employers or otherwise. 

But, as before stated, this unfavorable comparison of our National 
Gk)vermnent is not to be reckoned with foreign countries alone, but on 
this question, as will be shown by the following, we are behind a 
majority of our own States, as well as the Territories of New Mexico 
and Porto Rico. 

Mr. Alexander. Now, Mr. Fuller, does the law in any one of those 
States and countries go as far as this bill H. R. 239 ? 

Mr. FuLiiER. rf you will excuse me just at this moment, I will come 
to that. I will say. so far as section 1 is concerned, yes; they have. 
I am just about to leave section 1; and there are other States which 
have legislation which go as far as we do on section 2, and prac- 
tically as far on section 3. 

Mr. Alexander. Do they go as far as line 12 of section 1, " officers, 
agents, or employees? " 

Mr. Fuller. Oh, yes; yes, sir. 

Mr. GiLLETT. Not all of them, but some of them ? 

Mr. Fuller. Not all of them, but some of them. I will sav here 
that these States have not all abolished what is known as the fellow- 
servant doctrine. Quite a number of them have. A number of them 
have modified it, and some of them have limited the law to employees 
on railroads; and some of them w^ho have abolished it have confined 
the abolition to employment on railroads. 

KENTUCKY. 

The constitution of Kentucky makes employers liable for deaths 
due to the negligence of their employees. (Kentucky Constitution, 
sec. 241.) 

In 1894 the legislature enacted this provision into statute. 

GEORGIA. 

Georgia entirely abolished the fellow-servant doctrine as to railroads 
by statute in 1856. (Georgia Code, 1895, sees. 2297, 2323.) 

lOWA. 

In 1862 the legislature of Iowa entirely abolished the doctrine as to 
railroad employees operating trains. (Ix)wa Code, 1897, sec. 2071.) 
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KANSAS. 

In 1874 Kansas entirely abolished it as applied to railroads. (Kan- 
sas General Statutes, 1889, par. 1251.) 

WISCONSIN. 

In 1875 Wisconsin entirely abolished it. (Wisconsin Acts, 1875, ch. 
173.) 

Tnis law was repealed by chapter 232 of the acts of 1880. In 1889 
the legislature enacted a new law which was more limited. (Wiscon- 
sin Acts, 1889, ch. 438.) 

In 1893 this law was repealed by chapter 220, which chapter en- 
tirely abolished the fellow-servant doctrine as to men actually engaged 
in switching or the running of trains. In 1903 this law was araended 
€0 as to make it broader in scope. (Wisconsin Laws, 1903, ch. 448.) 

MINNESOTA. 

In 1887 Minnesota entirely abolished the doctrine as regards rail- 
road employees engaged in operating railroads. (Minnesota General 
Statutes, 1894, sec. 2701.) 

FLORIDA. 

In 1887 Florida abolished the doctrine as regards railroad em- 
ployment. In 1891 this law was amended somewhat, but as it now 
stands it practically abolishes the fellow-servant doctrine in cases 
where employees are injured through the running of locomotives, 
cars, or other machinery. (Florida Kevised Statutes, 1892, p. 1008.) 

OHIO. 

In 1890 Ohio modified the doctrine by declaring that employees 
who have power to direct other employees are not fellow-servants 
of those employees in other departments who have not the poower to 
direct or control in the branch or department in which they are 
employed. (Ohio acts, 1890, p. 149, sec. 3.) 

In 1902 another law was passed which makes all employers liable 
for injuries to employees which are caused by reason of any defect 
in the condition oi the machinery connected with or used in the busi- 
ness of the employer when such defect was due to the negligence 
of any person in the service of the employer, intrusted by him with 
the duty of inspection, repair, or of seeing that the machinery or ap- 
pliances were in proper condition. (Ohio Laws, 1902, p. 114.) 

3nSSISSIPFI. 

In 1890 by an amendment to the constitution Mississippi greatly 
modified the doctrine as regards railroad employees by declaring that 
an employee could recover for an injury received through the negli- 
gence of a superior agent or oflScer, or of a person having the right 
to control or direct the services of the party injured, and also when 
the injury results from the negligence of a fellow-seT!v«.Yv!;. ^swg^s^^ 
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in another department of labor from that of the party injured, or 
of a fellow-servant on another train of cars, or one engaged about a 
different piece of work. ' (Mississippi Constitution, sec. 193.) 

In 1892 this provision of the constitution was adopted by the leg- 
islature as official. (Mississippi Code, 1892, sec 3559.) 

In 1896 the legislature extended the provisions of this section by 
making them apply against all classes ox corporations. 

TEXAS. 

By act of 1891 and an amendment in 1893 Texas greatly modified 
the doctrine as to railroad employees by declaring that employees 
having the authority of superintendence, control, or command of 
other persons in the employment or with the authority to direct any 
other employee in the performance of the duty of such employee are 
not fellow-servants, and that employees engaged in different depart- 
ments are not fellow-servants. (Texas Revised Statutes, 1895, sees. 
4560 F, 4660 G, 4560 H,) 

In 1897 these provisions were also made to apply to street railways. 
(Texas Acts, 1897, ch. 6.) 

NEW MEXICX). 

In 1893 the Territory of New Mexico modified the doctrine as to 
railway corporations by making them liable for injuries received by 
employees, occurring or sustained in consequence of any mismanage- 
ment, carelessness, neglect, default, or wrongful act of any agent or 
any employee of such corporation, while in the exercise of their sev- 
eral duties, when such mismanagement, carelessness, neglect, default, 
or wrongful act of such employee or agent could have been avoided 
by such corporation through the exercise of reasonable care or dili- 
gence in the selection of competent employees, agents, or by not over- 
working said employees or requiring or allowing them to work an 
unusual or unreasonable number of hours. (New Mexico Compiled 
Laws, 1897, sec. 3216.) 

ARKANSAS. 

In 1893 Arkansas greatly modified the doctrine as to railroad em- 
ployees by declaring that employees having the authority or superin- 
tendence, control, or command of other persons in the employment or 
with the authority to direct any other employee in the performance 
of the duty of such employee are not fellow-servants, and that em- 
ployees engaged in difierent departments are not fellow-servants. 
(Arkansas Digest, 1894, sees. 6248-6250.) 

SOUTH CAROLINA. 

South Carolina, in its constitution as ratified in 1895, greatly modi- 
fied the doctrine as applied to railroad labor by declaring that an 
employee may recover for injuries received through the negligence of 
another empfoyee having the right to control or direct the services of 
a party injured, and also when the injury results from the negligence 
of a fellow-servant engaged in another department of labor from 
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that of the party injured, or of a fellow-servant on another train of 
cars, or one engaged about a different piece of work. 

This section of the constitution also gives the legislature the au- 
thority to extend its provisions to other classes of employees. (South 
Carolina Constitution, art. 9, sec. 15.) 

In 1901 the legislature extended the same rights to employees of 
street railways. (South Carolina Laws, 1901, act 405.) 

MISSOURI. 

In 1897 Missouri greatly modified the doctrine as applied to rail- 
roads by declaring employees intrusted by such corporation with the 
authority of superintendence, control, or command of other persons 
in the employ or service of such corporation, or with the authority 
to direct any other servant in the performance of any duty of sucn 
servant, or with the duty of inspection or other duty owing by the 
master to the servant, are not fellow-servants with such employees, 
and by saying that employees in any department or service are not 
fellow-servants with employees in any other department or service of 
such corporation. (Missouri Acts, 1897, p. 96.) 

NORTH CAROLINA. 

In 1897 North Carolina entirely abolished the doctrine as applied 
to railroads. (North Carolina Acts, 1897, vol. 2, ch. 56.) 

NORTH DAKOTA. 

In 1899 North Dakota greatly modified the doctrine as applied to 
railroads by giving employees the right to recover when injured 
through the negligence of any other employee while engaged in 
switching or operating trains. (North Dakota Acts, 1899, ch. 129.) 

ALABAMA. 

In 1885 Alabama greatly modified the doctrine as applied to all 
classes of employment, not confining itself to railroads alone, by 
rnakingemployers liable for the negligence of : 

(1) Fersons intrusted by the employer with the duty of seeing that 
the way, works, machinery, or plant are in proper order. 

(2) Persons who have any superintendence intrusted to them by 
their employer. 

(3) Persons authorized to give the order or direction which occa- 
sioned the injury. 

(4) Persons acting in obedience to rules, regulations, or by-laws, 
obedience to which caused the accident. 

(5) Persons obeying particular instructions given by any person 
duly authorized in that behalf by the employer. 

(6) Persons in charge of any signal, points, locomotives, engines, 
switches, cars, or trains upon a railway, or upon any part of a track 
of a railway. (Alabama Code, 1897, sees. 1749-1750.) 

L c— 06 2 
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MASSACHUSETTS. 

In 1887 Massachusetts greatly modified the doctrine as regards aU 
classes of employment except domestic and farm laborers. 

This law was amended in 1892, 1893, and 1894, and as it now 
stands makes the employer liable for the negligence for the following 
classes of servants : 

(1) Persons intrusted by the employer with the duty of seeing that 
the ways, works, or machinery were in proper condition. 

(2) jPersons intrusted and exercising superintendence, whose sole 
and principal duty is that of superintendence. 

(3) Persons acting as superintendent with the authority and con- 
sent of .the employer. 

(4) Persons in charge of any signal, switch, locomotive, engine, 
or train upon a railroad. (Massachusetts Acts, 1887, ch. 270; also 
1893, ch. 359, and 1894, ch. 499.) 

INDIANA. 

In 1893 Indiana greatly modified the doctrine as applied to em- 
ployees of all corporations, except municipal, by declaring that such 
corporations are liable for the injuries received through the negli- 
gence of any person in the service of such corporation to whose order 
or direction the injured employee at the time of the injury w^as bound 
to conform and did conform; and where such injury resulted from 
the act or omission of any person done or made in obedience to any 
rule, regulation, or by-law of such corporation, or in obedience to the 
particular instructions given by any person delegated with the au- 
thority of the corporation in that behalf; also where such injury was 
caused by the negligence of any person in the service of the corpora- 
tion who has charge of any signal, telegraph oflSce, switch yard, shop, 
roundhouse, locomotive engine, or train upon a railway, or where such 
injury was caused by the negligence of any person, coemployee, or 
fellow-servant engaged in the same common service in any of the sev- 
eral departments of the service of any such corporation, the said per- 
son, coemployee, or fellow-servant at the time acting in the plaoe and 
performing the duty of the corporation in that behalf, and tne person 
so injured obeying or conforming to the order of some superior at the 
time of such injury having authority to direct. (Indiana Annotated 
Statutes, 1894, sees. 7083, 7085, 7087, 7089.) 

COLORADO. 

In 1893 Colorado modified the doctrine somewhat, and in 1901 it 
completely abolished the doctrine as applied to all classes of labor. 

UTAH. 

In 1896 Utah greatly modified the doctrine as regards all classes of 
eiyiployees by declaring that employees who are intrusted by their 
employers with the authority of superintendence, control, or com- 
mand of other persons in the employ or service of such employer, or 
with the authority to direct any other employee in the performance of 
any duties of such employer are not fellow-servants, and that all other 
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employees are not fellow-servants unless they are working together at 
the same time and place, to a common purpose, of the same grade of 
service, and neither of such persons are intrusted by such employer 
with any superintendence or control over his fellow -emplovees. (Utah 
Acts, 1896, ch. 24.) 

MARYLAND. 

In 1902 the legislature of Maryland passed a law which applies to 
coal and clay mines, quarries, steam and street railroads, and makes 
the employer liable to his employees for injuries caused through the 
negligence of his servants or employees, unless a certain plan of in- 
surance, which is laid down by the statute, is adopted. (Maryland 
Acts, 1902, ch. 139.) 

VIRGINIA. 

Section 12 of the Virginia constitution of 1902 abolished the doc- 
trine with reference to a large ehiss of railroad employees and per- 
mits the general assembly to enlarge this class of employees and to 
extend these rights to employees of any firm or corporation. 

In 1902 the legislature enacted a law which greatly modified the 
doctrine as applied to railroad employees by makmg railroad corpora- 
tions liable to their employees for injuries received when such injury 
results from the wrongful act, neglect, or default of an agent or officer 
of such corporation superior to the employee injured, or of a person 
employed by such corporation having the right to control or direct the 
services of such employee injured, or the services of the employee by 
whom he is injured; and also when such injury results from the 
wrongful act, neglect, or default of a coemployee engaged in another 
department of labor from that of the employee injured, or of a coem- 
ployee on another train of cars, or a coemployee who has charge of any 
switch, signal point, or locomotive engine, or who is charged with dis- 
patching trains or transmitting telegraph or telephonic orders. 

OREGON. 

In 1903 the legislature of Oregon enacted a law practically word for 
word the Virginia statute just quoted. 

MONTANA. 

The legislature of Montana, which is now sitting, has just passed 
an act which completely abolishes the doctrine as applied to railroad 
employees. 

PORTO RICO. 

The Revised Statutes of Porto Rico of 1902, section 322, provides 
that the employer shall be liable to the employee for injury by reason 
of the negligence of any person in the service of the employer who 
has charge of, physically controls, any signal, switch, locomotive 
engine, car, or train in motion, whether attached to an engine or not, 
upon a railroad. 
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Section 2. 

Section 2 of this bill is a recognition of the doctrine of comparative 
negligence. 

/ The doctrine of contributory negligence, as applied by some of our 

/courts, works great injustice to the employee, lor the reason that no 

/ matter how grossly negligent the master may be, if the servant is 

/ in the slightest degree negligent he is debarred from recovery, and 

I is therefore made to bear not only the burden of his own slight negli- 

\ gence, but also the burden of the master's gross negligence, thus 

permitting the master to go scot-free and not answer in the slightest 

degree for his gross negligence. 

It is not our desire to ask that an employee be paid for an injury 
that he alone is responsible for, but we do think gross negligence is 
worse than slight negligence, and the person guilty thereof should not 
be released from answering therefor simply ))ecause some one else 
is guilty of slight negligence. 

We believe such a rule has a tendency to make the master less vigi- 
lant regarding the safety of his servants. 

Some of the arguments against the fellow -servant doctrine can be 
applied with as much force against the doctrine of contributory 
negligence. 

The duties of an ordinary railroad employee are so exacting that 
he must work with both his head and hands, and many times when 
called upon to perform such duties his whola being is so absorbed 
and taken up with his work that he is liable to a slight degree to 
contribute to his own injury, but would not have done so had the 
(^ master not been grossly negligent. 

Mr. Alexander. Give us one or two illustrations, so that we can 
get that down. 

Mr. Fuller. I will do that. 

For example, let us say a railroad company stretches a wire across 
the track and it is not high enough to clear a man on the top of a 
box car ; the companv posts a bulletin on a bulletin board at a termi- 
nal 75 miles from the wire, in which the men are notified of the 
location of this wire. The brakeman starts out on his train, and 
about the time the train arrives at the place where the wire is stretched 
the engineer through the darkness sees the rear end of another train 
on the track a short distance ahead of him; he sounds the whistle 
for the brakeman to apply the brakes, the brakeman responds by 
climbing to the top of the train, and seeing the danger ahead his 
whole mind is taken up with the thought of stopping his train, and 
he speeds over the train in the darkness applying the brakes, the 
thought of the overhead wire having been thoroughly removed from 
his mind for the time being, and it strikes him and he is thrown 
beneath the ears and injured. If I mistake not, some of our courts 
w ould hold that he could not recover for the reason that he had been 
notified of the whereabouts of the wire, and he contributed to his own 
injury by exposing himself to it, this, too, in the face of the fact that 
the company was grossly negligent by not providing longer poles 
upon which to string this wire. 

Mr. Alexander. Mr. Fuller, is there any State court that holds 
that that should not l>e regarded as contributory negligence on the 
part of the employee? 
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Mr. Fuller. I am going to get to that. 

Mr. Alexander. Go ahead. 

Mr. Fuller. Now, another case. 

We will say that a switch stand is too close to the track; it has been 
there for a long time and the train men know of the danger; but sud- 
denly in the dark of night there is a call for brakes, and the brake- 
man swings out on the ladder on the outside of the car for the pur- 
pose of cnmbing to the top to apply the brakes, and this switch 
stand strikes him. I venture the assertion that some judges would 
say that he was guilty of contributory negligence, as he knew of the 
location of this switch stand and therefore was in a position to guard 
against it, regardless of the fact that the company was guilty of gross 
^negligence in placing the swit<^h stand so close to the track. 

In the case of Arrighi v. Denver and Rio Grande Railroad Com- 
Ipany (129 Fed. Rep., 347), Arrighi, a brakeman, in attempting to 
couple two cars equipped ' with link-and-pin couplers, which were 
being used in violation of the national safety appliance law, had his 
hand crushed. The evidence in the case does not show that he was 
in anywise negligent. He did nothing more than an ordinary, pru- 
dent man woiud have done under the circumstances, yet because he 
attempted to make this coupling which he was ordered to do the 
United States circuit court or appeals of the eighth circuit held that 
he was guilty of contributory negligence. 

In the case of Schlemmer v, Buffalo, Rochester and Pittsburg 
Railroad Company (207 Pa., 198) the evidence shows that the com- 
pany was transporting a steam -shovel car from the Stat^ of New 
York to a point in the State of Pennsylvania. The drawbar upon 
this steam-shovel car was of the old link-and-pin type, which was in 
violation of the national safety appliance law. It was also much 
lower than the drawbar on the caboose to which it was to be coupled, 
which was also a violation of that law. This drawbar was also under 
the car about 2 feet from the end. Schlemmer, a brakeman, was or- 
dered by his conductor to couple this steam-shovel car to the caboose, 
and in order to do this he haa to stoop down and contract himself to 
about one-half his natural height, and in this position, at about 9 
o'clock at night, with lamp in hand, he had to walk along under this 
steam-shovel car while it was moving, watch to see that he was not 
run down from behind by the wheels, and guide a long iron coupling 
bar, weighing 80 pounds, which was fastened in the drawbar on the 
steam-shovel car, into a slot only 2 inches wide in the automatic 
coupler on the caboose. lie missed the coupling, and happened to 
raise his head a little too high, and the top of it was crushed between 
the steam-shovel car and the caboose, killing him instantly. His 
widow sought to recover damages, and the trial court held that he 
was guilty of contributory negligence in not keeping his head down, 
and withheld the case from the jury, and this decision was affirmed 
by the supreme court of the State of Pennsylvania. 

Here was a case where the employer was grossly negligent and wa5 
also violating an act of Congress, yet because the poor brakeman, 
while laboring under these extraordinary disadvantages, happened 
to raise his head a little too high the emplover is released from lia- 
bility. 

Here is another instance, and I get it from, a ^\5fc\\R, ^tJiR^5c«^5ss^^o. ^ 
was probablj put in there unconsciousY^ «i^ ^w ^T^xwst^, ^w ^^x^s.^^^^ 
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but there is nothing more applicable. This comes from the Fifteenth 
Annual Report or the Interstate Commerce Commission, page 71. 
In speaking of defective uncoupling appliances, and the number 
of men injured as the result thereof, the Commission says: 

The brakeman attempting to use it finds difficulty in using it. This often or 
usually happens while the car is in motion, so that the man has to run along- 
side of the train ; and any unexpected delay or difficulty naturally draws his 
attention away from the ground and his footing, and thus leads him almost 
unconsciously to neglect his own safety. 

It is very easy to see how a man can contribute in some slight de- 
gree to his own injury. In a case of this kind I hold that a railroad 
company which is required by law to have its uncoupling rods in such 
condition that cars will couple and uncouple automatically is guilty 
of ^oss negligence, and that if a man as a result of having to work 
with those appliances unconsciously neglects his own footing or 
safety, as stated here, is guilty of no more than slight negligence, at 
least, and the company should be held to account for its own gross 
negligence. 

Should a brakeman refuse to work under these conditions he is dis- 
charged. I have here a list of countries which have legislation 
which permits a man to recover, even if he has been guilty of negli- 
gence. 

Mr. TiRRELL. What is the phraseology of the law there? 

Mr. Parker. The laws of England are not in this? 

Mr. Fuller. No, sir; they are not. I will be glad, however, to 
furnish you a copy. 

Mr. Parker. Have you a copy of the various laws? 

Mr. Fuller. Yes, sir. Judge Littlefield has a copy. 

Mr. Parker. There is no pnnted copy, then ? 

Mr. Fuller. No, sir. 

Mr. Parker. What are you reading from ? 

Mr. Fuller. This is a synopsis of the laws of the different countries 
which I have prepared. 

Mr. Clayton. What is the nature of that document which you fur- 
nished to Mr. Littlefield ? 
f Mr. Fuller. It is the seventeenth annual report of the bureau of 
I labor statistics of the State of New York, and it gives a review of all 
\ th e liability legislation in the world. 

Mr. Clayton. Is it a very lengthy document? 

Mr. Fuller. The matter pertaining to this subject takes up prob- 
ably 200 or 300 pages. 

Mr. Parker. What year? 

Mr. Fuller. I have forgotten the year. It is the seventeenth an- 
nual report. 

Mr. Parker. The seventeenth annual report of New York? 

Mr. Fuller. Yes, sir. 

Mr. Clayton. That is a summary that you have there? 

Mr. Fuller. Yes, sir; this is my own language. 

ENGLAND. 

The English compensation act of 1897 makes the master liable 
vnJess the injury is attributable to the serious and willful misconduct 
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of the workman himself. And while the doctrine of contributory 
negligence is not entirely abolished, the burden of proof is shifted to 
the employer. 

GERMANY. 

The German compensation law makes the master liable even though 
the injury is brought about by the workman himself, the only ex- 
ception being when the accident was intentionally brought about by 
the workman. 

ITALY. 

The Italian law requires every accident to be compensated, but 
authorizes Wal proceedings to secure reimbursement from a work- 
man guilty ox willful misconduct. 

FRANCE. 

Under the French law the doctrine of contributory negligence does 
not operate wholly to defeat the workman, but only serves to reduce 
the amount of damages he shall receive, the amount being reduced 
according to the degree of his negligence, and if the accident was 
caused by the inexcusable neglect of the employer or his representa- 
tives it may be increased withm certain limits. 

SWITZERLAND. 

The Swiss law provides that if the injured person was partially at 
fault the damages to be paid are to be correspondingly reduced, and 
the burden of proof is put upon the employer. 

RUSSIA. 

Under the Eussian law contributorv negligence does not bar a 
recovery, but only serves to diminish the amount of indemnity, and 
the burden of proof is put upon the employer. 

This shows that six foreign states have recognized the justice of the 
doctrine of coinjarative negligence. 

As to the^ doctrine in the United States, as I understand it, the 
doctrine of comparative negligence in this country was first recog- 
nized in Illinois, and it was the law of that State for a great many 
years. But within the last ten or fifteen years, at least, the courts of 
that State have decided that that doctrine is obsolete. But I under- 
stand that there has been a recent decision in which the supreme 
court of that State has given the employee some right, even if he was 
negligent. 

The doctrine, as laid down by Justice Schofield in Illinois in the 
case of Rockford, Rock Island and St. Louis Railway Company v, 
Delaney (82 111., 196), is as follows: 

The rule of this court Is that the relative degree of negligence, in oases of this 
kind, is a matter of comparison, and that the plaintiff may recover although 
hi's Intestate was guilty of contributory negligence, provided the negligence of 
the intestate was slight and that of the defendant was gross in comparison with 
each other; and, consequently, if the intestate's negligence was not slight, and 
that of his defendant gross in comparison with each other, there oan be no re- 
covery. 

In the States of Georgia, Florida, T^ivivessftfe.j^xv^^^xv^^^'vlJ^^ 
have either followed ftie former IWrnoV-a i:\A^ w: v^^^^^^^^^ ^^^"^^ 
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pendently upon a parallel theory to a greater or less extent. In each 
of these States we find a rule upon the subject of contributory negli- 
gence which Beach says savors of the rule of comparative negligence. 
Section 3034 of the Georgia Code of 1895 reads : 

No person shall recover damages from a railroad company for injury to him- 
self or his property where the same is done by his consent or is caused by his 
own negligence. If the complainant and the agents of the company are both 
at fault the former may recover, but the damages shall be diminished by the 
Jury in proportion to the amount of default attributable to him. 

Section 3830 of the same code reads : 

If the plaintiff by ordinary care could have avoided the consequences to him- 
self caused by the defendant's negligence, he is not entitled to recover. But in 
other cases the defendant is not relieved, although the plaintiff may in some way 
have contributed to the injury sustained. 

The supreme court of Georgia has not only repeatedly applied the 

Jirinciples laid. down in the.se statutes, but has in some cases gone so 
ar to apply the old Illinois rule. 

Section 1 of chapter 3744 of the Laws of Florida, approved June 7, 
1887, reads: 

That no person shall recover damages from a railroad company for injury to 
himself or his property when the same is done by his own consent or is caused 
by his own negligence. If the complainant and the agents of the company are 
both at fault the former may recover, but the damage shall be diminished by 
the jury trying the case in proportion to the amount of default attributable to 
him. 

The supreme court of Florida, in Florida Central and Peninsular 
Railroad Company v. Williams (37 Fla., 406), in construing this 
statute, held that: 

Its effect is to abrogate in Florida the old rule ♦ ♦ ♦ that wholly relieved 
the defendant from all liability when contributory negligence on the part of the 
plaintiff was shown, and introduced here the modem doctrine of comparative 
negligence, by which the contributory negligence of the plaintiff does not wholly 
relieve the defendant from liability, but entitles him to credit only in reduction 
in the amount of his liability. 

This provision was carried into the Revised Statutes of 1892, and 
now stands as the law of that State in the form of section 2345. 

In Dush V. Fitzhugh (Lea 2, 307) the supreme court of Tennessee 
held: 

On the question of contributory negligence, the doctrine that any negligence 
whatever that remotely contributed to the accident or injury will preclude a 
recovery is not sustainable on principle. The sounder inquiry is. Whose conduct 
or neglect more immediately produced the injury done? If the Injury was 
caused by the conduct, or was the immediate result of the conduct of the plain- 
tiff to which the wrong of the defendant did not contribute as an immediate 
cause, then plaintiff should not recover. If defendant was guilty of a wrong^ 
by which plaintiff also in some degree was negligent, or contributed to the 
injury, it should go in mitigation of damages, but can not excuse or justify the 
wrong of the defendant. 

Such is the result of our cases. The principle is, the mere fact that one i)erson 
is in the wrong does not necessarily discharge another from the observance of 
proper care toward him, or the duty of so exercising his own rights as not to do 
him unnecessary injury. 

In Eailroad v. Walker (Heiskell 11, 383) the supreme court of Ten- 
nessee also held : 

Under statutory regulations. Code, sections 116G-1168, in regard to railroad 
companies and the decisions of this court interpreting them, in ease of failure 
on the part of the railroad company to show that the precautioiLs required have 
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been complied with, the company is liable for the injury resulting, sil though 
the observance of the requirements would not have prevented the injury and the 
injured party contributed to the damage by his own negligeaco. Yet his negli- 
gence may and should be looked to by the jury in mitigation of damag«^s. 

We are of the opinion that the plaintiff contributed very greatly to the 
accident by his own negligence. We suppose the jury so thouj;ht and took this 
into consideration in assessing their damages, otherwise their verdict might have 
been larger. 

Alfirni the judgment 

In Kansas and Colorado Railway Company v, Peary (29 Kans., 
170, 180) the court said : 

While it is settled in this State that a party may recover for injuries done 
to him or his property, even if his negligence is slight, nevertheless this court 
has not adopted what is generally called the rule of comparative negligence. 

Chapter 139 of the Maryland Laws of 1902 provides that — 

If it appears that such injury or death was caused by the joint negligence of 
such employer, his servants, or employees on the one hand, and the negligence 
of the injured or deceased on the other hand, then the employer shall be liable 
for one-half of the damages sustained by such injury or death. 

Beach, although a critic of the old Illinois rule, speaks in these 
friendly terms of the rule in Georgia and Tennessee: 

Much may be said in favor of the rule which counts the plaintiff's negligence 
in mitigation of the damages in those cases which frequently arise wherein, on 
the one hand, a real injury has been suffered by the plaintiff by reason of the 
culpable negligence of the defendant, and yet where, on the other hand, the 
plaintiff's conduct was such as, to some extent, contribute to the injury, but In 
so small a degree that to impose upon him the entire loss seems not to take a 
Just account of the defendant's negligence. In those cases which may be de- 
nominated ** hard cases " the Georgia and Tennessee rule in mitigation of dam- 
ages, without necessarily sacrificing the principle upon which the law as to 
contributory negligence rests, is a rule against which, in respect of justice and 
humanity, nothing can be said. Where the severity of the general rule might 
refuse the plaintiff any remedy whatever, as the sheer injustice of the rule 
as laid down in Davies v. Mann would impose the whole liability upon the de- 
fendant, it is quite possible to conceive a case where the application of the rule 
which mitigates the damages in proportion to the plaintiff's misconduct, but 
does not decline to impose them at all, would work substantial justice between 
the parties. (Beach on CJontributory Negligence, p. 136.) 

Shearman and Redfield on the Law of Negligence, fifth edition, 
page 158, in commenting on the rule in Georgia, Florida, and Ten- 
nessee, say : 

This is substantially an adoption of the admiralty rule, which is certainly 
nearer Ideal justice, if juries could be trusted to act uix)n it. 

Mr. Chairman, we do not come of the school which has so little 
faith in our juries. This authority speaks of this as coniing near 
ideal justice, but says that juries can not be trusted to administer it. 
We believe that the jury is just as safe to trust as the court. The 
jury comes fresh from the people, and it represents their views more 
than does the judge with all of his musty precedents. ^ 

Doctor \Miarton, in commending the old Roman law, under the 
title " Injuria non excusat injurian, ' says: 

No matter how negligent the plaintiff may have been, this does not excuse the 
defendant in negligently injuring him, if this injury could have been avoided 
by the exercise of the diligence good business men are accustomed to exercise 
in such matters ; nor can the plaintiff's culpa levissima bar his recovery. If it 
does there is no plaintiff who can rei-over, for there is no human action t» ^XjA^j.^ 
culpa levissima is not imputable. (Wharton ou '^^e^W^y^^^^-. '^ ^^'> "^^ "^"^^^ 
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Mr. Wharton says that this was a part of the law of Rome " when 
Rome embraced all civilization," and that the law of Rome — 

Is the product of a practical and regulative jurisprudence, based, by the tenta- 
tive processes of centuries, on humanity as it really is, and so framed as to 
form a code for a nation which controlled in periods of high civilization the 
business of the globe. 

The following quotation is taken from a book issued by the State 
of Pennsylvania in the year 1901, and entitled " The Leeal Relations 
between the Employed and Their Employers in Pennsylvania, Com- 
pared with the Relations Existing between Them in Other States," 
page 181 : 

Some States have attempted to establish another rule that merits considera- 
tion. It is an attempt to measure or compare the negligence on both sides, and 
then award judgment in favor of the least culpable. This doctrine has been 
scouted at in Pennsylvania, but it has been adopted in Illinois and Georgia, and 
is gaining ground. Such a strong principle of justice underlies it that it com- 
mends itself to many. 

Beach, in defining the doctrine of comparative negligence, says : 

Reduced to a canon, it amounts to this : Slight negligence on the part of the 
plaintiff * * * is not a defense to gross negligence on the part of the 
defendant. 

Shearman and Redfield on the Law of Negligence, fourth edition, 
57, define the degrees of negligence thus : 

Gross negligence is want of slight care ; ordinary negligence is want of ordi- 
nary care, and slight negligence is want of great care. 

In Louisville, etc., R. Co. v. Robinson (4 Bush, 507, 509), in defin- 
ing gross negligence. Chief Justice Robertson, of Kentucky, said : 

Gross neglect is either an intention to wrong or such a reckless disregard of 
security and right as to imply bad faith, and therefore squints at fraud and Is 
tantamount to the magna culpa of the civil law, which in some respects is quasi 
criminal. 

Mr. Chairman, we believe our proposition is fair. It makes each 
man who is ffuilty of negligence responsible for w^hat negligence he 
has been guilty of, and we think that is no more than right. We 
believe also that if it is enacted into law it will not onW give em- 
ployees greater rights in the courts, but will also tend to lessen the 
number of accidents, for if railroad companies are held to account for 
their gross negligence where heretofore they have been allowed to go 
free it will cause them to throw greater safeguards around the lives 
and limbs of their employees. 

Mr. GiLLETT. Do I understand you that the amendments you sug- 
gested this morning are intended to cover the law of these States that 
you have just referred to? 

Mr. Fuller. Yes, sir ; with this provision added, that all questions 
of negligence and contributory negligence shall be submitted to the 
jury. 

Mr. GiLLETT. That is all right. 

Mr. Fuller. Under the Constitution we have that right now. 

Mr. GiLLETT. It is the law now. 

^ Mr. Fuller. But some of our judges seem to think thev have not 

enough duties to perform without helping the jury out, and they have 

arrogated to themselves the duty of passing upon questions of con- 

tributory negligence as questions of law rather than questions of fact. 
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Mr. BiRDSALL. How does your proposed amendment help that 
proposition? 

Mr. Fuller. We say that all questions as to contributory negli- 
gence shall be submitted to the jury. 

Mr. BiRDSALL. Is it not a question for the courts to say whether 
there is a question of that kind to be submitted ? 

Mr. Fuller. We have understood that is a question for the jury 
to find out, whether there is contributory negligence or not. 

Mr. Tirrell. The courts generally, where they have taken the case 
from the jury, have said that there was no evidence to sustain the 
case of the plaintiff. 

Mr. Fuller. As I understand it now, the Constitution requires 
that questions of fact shall be submitted to the jury and that the 
citizen is entitled to have a jury pass upon them. 

Mr. GiLiiETT. You think that tnis will help the bill ? 

Mr. Fuller. I think so. I think if that statute is put before a 
judge and plead by counsel for the plaintiff it will have some effect. 

The object of section 3 of this bill is to prevent the master from 
releasing himself from his liability under sections 1 and 2 through 
contracts of employment and insurance. Unless this be done the 
object of this whole legislation would fall flat, for the reason that the 
railroad companies before employing a man would make him sign a 
contract agreeing to relieve them from liabilitjr for injury. 

Train baggage masters, in addition to their regular duties per- 
formed for railroad companies, are also often required to handle 
express, and the following is a sample of the release contracts which 
they are required to sign. I will only quote a few extracts from 
these contracts, and will submit the whole contract as a part of my 
testimony. This is from an application of the American Express 
Companv : 

And whereas such express company, under Its contracts with many of the 
corporations and i>ei*son8 owning or oi>erating such railroad, stage, and steam- 
boat lines, is or may l>e obligated to Indemnify and save harmless such corpora- 
tions and persons from and against all claims for injuries sustained by its 
emi>loyees : 

Now, therefore, in consideration of the premises and of my said employment, 
I do hereby assume ail risli of accidents and injuries which I shall meet with, 
or sustain in the course of my employment whether occasioned or resulting' 
by or from the gross or other negligence of any corporation or person engaged 
in any manner in operating any railroad or vessel, or vehicle, or of any employee 
of any such corporation or i)erson, or otherwise, and whether resulting In my 
death or otherwise. 

He has got to agree to release the railroad company from gross 
negligence. 

Mr. Clayton. Has any court upheld that sort of an enactment? 

Mr. Fuller. Yes; they have upheld that sort of an agreement. 
It has l)een upheld by the Supreme Court of the United States. 
[Reading:] 

And I do hereby agree to Indemnify and save harmless the American Express 
CJompany of and from any and all claims which may be made against it at any 
time by any corporation or person under any agreement which it has made or 
may hereafter make, arising out of any claim or recovery upon my part, or the 
part of my representatives, for damages sustained by reason of my injury or 
death, whether such Injury or death result from the gross negligence of any per- 
Bon or c-orporation, or of any employee of any person or corporation, or othfic- 
wise. 
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And I hereby bind myself, my heirs, executors, and administrators with the 
payment to such express company, upon demand, of any sum which it may be 
compelled to pay in consequence of any such claim, or in defending the same, 
including all counsel fees and expenses of litigation connected therewith. 

He has got to sign an aOTeement to pay the expense to prosecute 
the case against himself. [Keading :] 

I do further agree that in case I shall at any time suffer any such injury, I 
will at once, without demand, and at my own expense, execute and deliver to 
the corporation or persons owning or operating the railroad, stage, or steamboat 
line upon which I shall be so injured a good and sufficient release, under my 
hand and seal, of all claims, demands, and causes of action arising out of such 
injury, or connected with or resulting therefrom. 

Here is a copy of an application for employment which is used by 
one of the big railroads or the country — the Santa Fe — and I will only 
quote a part of it. It fills several pages. This man is required to 
sign before he gets into the employment of the road, and before he 
knows the road. Here is what he has got to say " yes " to. 

Mr. Brantley. Do not most of the States forbid the kind of con- 
tract you refer to ? 

Mr. Fuller. Yes, sir. 

Mr. Brantley. And has any respectable court ever held that a 
man must waive his right to the damage before the injury occurs? 

Mr. Fuller. Yes, sir. 
. Mr. Brantley. I would like to know what court it is. 
/ Mr. Fuller. I will cite you the decision of the Supreme Court in 
I the case of Voight v, Baltimore and Ohio Southwestern Railroad 
VCompany (176 U. S., p. 498). 

Mr. ILenry. Where did that injury occur? 

Mr. Fuller. It has been a good wliile since I went over the decision 
and I have forgotten; but it is the case of an express messenger in 
the employment of an express company. 

Mr. Clayton. You say that the courts have upheld a contract 
waiving damages previous to the injury, made by a railroad company 
excusing itself from ctoss negligence? 

Mr. Fuller. I think so; in this decision I have cited 

Mr. GiLLETT. Is not the decision that you have cited where the man 
was in the employ of an express company ? 

Mr. FuT^LER. Yes, sir. 

Mr. GiLLETT. And his right of action was against the railroad com- 
pany ? 

Mr. Fuller. I think so. 

Mr. GiLLETT. Was there not an arrangement that the railroad 
would not be responsible for the employees of the express company ? 

Mr. Fi LLER. Yes, sir. 

Mr. GiLLETi\ And he was not, at the time of his injury, the em- 
ployee of the railroad company ? 

Mr. Fuller. And it was through one of these applications that I 
have just cited. Now, I will say, in order to have everything right 
on that, that this application that I have read of the American Ex- 
press Company is not only presented to employees who also act as 
baggage masters, but it is the contract that they require of all of 
their express messengers. 

To return to this Santa Fe application : 

30. l>o you understiiud tbat this company does not block frogs, guard riiUs, 
or swJtcbes, and do you agree to assume tlie T\sks IVveY^tYv^vw**. 
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35. Do you know that it Is dangerous to stand erect upon cars, and especially 
cars above average height, while passing over, through, or under bridges or 
^ viaducts at which there are no telltales or other warnings, as follows? 

J Now, here is a list of 50 of these bridges between certain mileposts 
over their hundreds of miles of road, which a man has to say he 

- knows the location of, and that he releases them from the liability 
of injury which n;ay happen to him from them. How^ is a man to 
know all that? But he must sign this or he does not get employ- 
ment. [Reading:] 

f And do you agree to assume the risk therefrom, and from such other bridges, 

viaducts, or other overhead obstructions which may be noted from time to time 
on the time card, and do you aciinowledge actual notice of all of the same, and 
that in some of sajd overhead bridges some of the overhead braces are lower 
than others? 

Do you agree that you will not assume that anything is safe? 

I do not think they would ask that of a passenger to whom they are 
advertising for trade. 

Mr. Pearre. What railroad is that? 

Mr. Fuller. The Santa Fe. This is a special form. It savs, 
" Fomi 1692— Special." [Reading:] 

Do you understand that it is expressly agreed by the company that it is your 
right and duty, under all circumstances, to tjike sufficient time before exposing 
yourself, to malce such examinations as you have here agreed to, and to refuse 
to obey any order which would expose you to danger? . 

Now, on the face of it that looks right, but any man who has 
worked for a railroad company will bear testimony to this fact, that 
if a man took the time to inspect all of the machinery, cars, and 
appliances that he is required to work with, he could not get a job 
of railroading, or at least he could not retain such a job anywhere 
in the United States. 

Mr. Clayton. He would not have much time to do anything else? 

Mr. Fuller. No, sir ; he would not have any time. 

That is the condition, and it is unfair to make a man sign that kind 
of an agreement, because the man who makes him agree to it knows 
that he can not live up to it. [Reading:] 

37. Do you understand that if you are injured in any manner while in the 
service of this company, that you will not be allowed to return to the service of 
the said company, in any capacity, until you have executed a release or made 
satisfactory settlement with the proper officer? . ♦ ♦ i" 

He has got to release them for 'every injury before he can return 
to work, regardless of w^hether it was the result of their gross negli- 
gence or not. [Reading:] 

Do you understand that this company does not have all its main tracks, side 
and spur tracks ballasted or surfaced? 

This is evidence of their own guilt. It is the duty of a railroad to 
have its tracks properly surfaced and ballasted. [Keading:] 

39. Do you understand that this company does not have all its main tracks, 
side and spur tracks ballasted or surfaced, and that the tracks are liable to 
have slivers on the rail, and that there are open and .surface cattle guards and 
open culverts in the main tracks and in side and spur tracks, of all of which 
you accept notice and agree to particularly advise yourself thereof and to 
assume the risk therefrom? . 

40. Do you understand and agree that no officer or employee of this company 
is authorized to request or require you to use defective tracks, cars, machinery, 
or appliances of any kind, except at your own risk of injury therefrom? 
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They acknowledge that they have that kind of thing, and here they 
want him to say that nobody is required to use them. 

Mr. Pearre/ Do they not thereby give notice to the applicant for 
employment that these things exist? Do you blame the company for 
that? ' 

Mr. Fuller. But they acknowledge in this application that noth- 
ing is safe, and still they want a man to say that they do not require 
him to work with anything unsafe. 

Mr. Pearre. Is there anything at all that requires any citizen to 
become an applicant for employment with a railroad company ? 
j Mr. Fuller. No; there is not; but so long as he lives, and has 
/ learned that trade, he naturally wants to k)11ow it. We at one 
/ time thought that we had a right to work and quit when we pleased, 
/ but in recent years even that has been denied us by Federal judges. 
j But, notwithstanding this, we assume at this time that we have a 
I right to work or quit, and we shall contend for it. I simply cite 
I this to show the advantages taken of the men. You take a man who 
I applies for employment ; at that time he is acting alone, and is at a 
* disadvantage with the employer. \^Tien he once gets into the em- 
ployment the bond of union with his fellow employees is formed, 
and they act in unison, and he is not standing alone. An attempt 
w^as made by the Southern Pacific Company to enforce a relief asso- 
ciation upon the men a few years ago, and they could not do it. 
The men would not have it. But when they get each man individ- 
ually, when he needs the job and is looking for one, of course he is 
unable to help himself, and he must either sign these contracts or 
not get employment. 

Mr. Pearre. No man would favor a law just to give authority to 
railroads to make men work on the railroads, to levy upon the popu- 
lation to get men to work upon the railroads. You would not favor 
such a law as that ? 
Mr. Fuller. Undoubtedly we would not favor it. 
Mr. Pearre. I say you would not 

Mr. Fui^LER. No; we would not. We have been fighting for the 
last ten or fifteen years to maintain our right to work tor whom 
we please and when we please, but some of our Federal judges 
seemed to think they ought to tell us when we could quit. 

Mr. GiLLETT. Have you any decisions of any supreme court that 
a contract of that kind entered into was a bar to damages for an 
accident where the emplover was guilty of negligence ? 

Mr. Fuller. I think the decision of the United States Supreme 
Court in the Voight case came near to it. 

Mr. Clayton. That contract enumerates every possible danger 
that may come to the employee during his service on the railroad ? 
Mr. Fui.LER. Yes, sir. 

Mr. Clayton. And your complaint is that if the provisions of that 
contract, excusatory in their nature, are enforcible against the rail- 
roads, there is no possible case in which an employee can recover 
damages for injury ? . 
Mr. Fuller. Yes, sir. 

Mr. Clayton. And do I understand you to sjiy tliat the courts have 
upheld such a contract as that? 

Mr. Fuller. Yes ; and I have cited the decision. 
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Mr. GiLLETT. That decision is a little differently made, I think. 

Mr. Fuller. In this decision of Voight v. Baltimore and Ohio 
Southwestern Eailroad Company 

Mr. Alexander. I have that decision right here, and I will read a 
half a dozen lines. 

Mr. Fuller. 1 will be glad to have you read it. 

Mr. Alexander. Voight, the employee, is the defendant, and the 
court says : 

Voight made application to said express company in writing to be employed by 
it as express messenger on the railroad of a company, between which and such 
express company a contract as aforesaid existed, and such applicant, pursuant 
to his application, was employed by the express company under a contract in 
writing, signed by him and it, whereby it was agreed between him and the express 
company that he did assume the risk of all accident or injury he might sustain in 
the course of said employment, whether occasioned by negligence or otherwise, 
and did undertake and agree to indemnify and hold harmless said express com- 
pany from any and all claims that might be made against it ar isiiij; out of any 
claim or recovery on his part for any damages sustained by him by reason of 
any injury, whether such damages resulted from negligence or t>therwise, and to 
pay said express company on demand any sum which it might be compelled to 
pay in consequence of any such claim, and to execute and deliver to said rail- 
road company a good and sufficient release under his hand and seal of all claims 
and demands and causes of action arising out of or in any manner connected 
with said employment, and expressly ratified the agreement aforesaid between 
said express company and said railroad company. Held, that Voight, occupying 
an express car as a messenger in charge of express matter, in pursuance of the 
contract between the companies, was not a passenger within the meaning of 
.the case of Railroad Company r. Lockwood (17 Wall., 357) ; that he was not 
I constrained to enter into the contract whereby the railroad company was ex- 
onerated from liability to him, but entered into the same freely and voluntarily, 
land obtained the benefit of it by securing his appointment as such messenger;) 
vind that such a contract did not contravene public policy. 

Mr. Fuller. I think that substantiates my claim. 

Mr. Smith. That comes very near substantiating what Mr. Fuller 
said about it. 

Mr. Fuller. Just one more clause from this Santa Fe contract, and 
I will submit the rest without reading it. [Reading:] 

41. Do you understand that this company desires to employ only experienced 
men In Its service, and do you state that you are aware of the hazards and dan- 
gers of the business, and agree to rely upon your coemployees, and not upon the 
company, for information as to any or all things, including the character of any 
kinds of machinery and appliances which would render your work dangerous 
or subject you to injury, or which may be necessary to the proper performance 
of your duty ; and do you waive any responsibility whatever on the part of the 
company or its officers touching the matters herein referred to, and that this 
shall apply to any position to which you may now or hereafter be assigned? 

Mr. Chairman and members of the committee, the common-law 
rule, without any statutory enactment at all, requires or puts the duty 
upon an employer to make his employee acquainted with the condi- 
tions under which he is to work and to warn him of dangers, and so 
forth. In this application the whole burden of responsibility is 
shifted onto the employee and his fellow-workmen. They want him 
to depend upon his own information and what he gets from other 
employees as to his safety and as to all things, as it plainly states. 

1 will say that while the Supreme Court has upheld these con- 
tracts, the courts have held that they could be declared void by 
statute. Take, for instance, O'Brien v. The Chicago and North- 
western Eailroad Company (Fed. Kep. Dig. Cols., 1464, 1476) . If my 
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memorv serves me right, that case came up in Iowa, and I think was 
decided by Judge Shiras. 

So much for the contract of employment. And in addition to this, 
several roads in the country operate what are known as relief depart- 
ments. Some of them carry the misnomer " voluntary," but in effect 
they are compulsory. One road in particular that I know of makes 
no bones about requiring its employees to join, about saying that 
its employees have got to join this association in order to get employ- 
ment, notwithstandmg the fact that it is contrary to law to do so. 
These relief departments are operated in this way: The company 
makes the man. agree in most cases before he gets employment to 
join the relief department. Some of them tell him in so manv words 
that he has got to do it.' He does not get employment unless he does. 
Others go about it in a different way, but the effect is the same. 
When he comes up and asks for employment he does not ask for any 
membership in a relief department, but they hand him, alq(ig with 
his application for employment, an application to go into the relief 
department, and if he does not agree to go into it, why, he does not 
pass the medical examination, or something of that kind. He do^ 
not get the job, as a rule. 

To briefly state it, these relief departments are operated in this way : 
A man in his application has to agree to let the company keep out of 
his wages a certain amount every month. He has to agree to that, 
but they call it a " contribution." I always supposed that a contribu- 
tion was what came from a man's pocket of his own free will ; but 
they used the word " contribution^' in this case because it looked 
better. But its application in this case was so extraordinary that 
they had to in their rules go to work and define what " voluntary " 
means, and their definition to a man who understands it means " com- 
pulsion." He must agree to do it. He agrees in that application that 
m consideration of the company's agreeing to make good any short- 
age in the fund from which he is to receive benefits that upon accept- 
ance of those benefits he will release the employer from all liability 
for his injury. 

Profr Emory Johnson, of the Universitjr of Pennsylvania, who was 
also in the employ of the United States Industrial Commission, and, 
I believe, prepared a large part of the matter for one of their reports. 
testified before the Commission that he had made an investigation oi 
these relief associations, and he found that the employees contributed 
between four-fifths and five-sixths of the money which went to make 
up these funds. That is a little over 80 per cent, if I am right. 

Now, a man enters the employment. He pays them this money or 
gives them authority to keep it out of his wages. They build up a 
fund, and he and his fellow-employees pay over 80 per cent of it^ and 
if he gets injured, he has already signed an as^reement that if he 
brings suit he releases the relief department. He can not get ajiy- 
thing out of that. If he chooses to take money out of the relief de- 
partment, according to its laws — so much per day, for instance, when 
he is off duty — then he can not sue, and then and there signs the 
agreement that he will not sue, and waives all rights. It matters not 
which way a man decides, he is either stripped of the money he has 
put into the relief or he is deprived of his legal rights in the courts. 
And I do not think that is a fair proposition. 
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It has been argued before committees of State legislatures that the 
employees were in favor of these relief associations, and in States 
where there have been attempts made to legislate against them the 
companies have always been able to get some employees to go there 
and oppose the bills. In preparing my argument for the industrial 
commission on this subject I decided I would not rely on any infor- 
mation that I had received in an offhanded way, but that I would 
put myself in communication with the men on these roads which had 
these departments and who were members of them. And I did. I 
communicated with men all along the Pennsylvania Railroad and the 
Baltimore and Ohio Railroad and got their views, and I have a copy 
of my statement to the commission here, and I will submit it to the 
committee. It shows that nearly 100 per cent of those men say that in 
their opinion the objects of those relief associations are not benevo- 
lent, but that they are for the purpose of alienating the men from the 
labor organizations, and for the purpose of relieving the companies 
of liability for injuries. Practically 100 per cent agree to that. I 
submitted several questions to them, and their answers are all ar- 
ranged by tables here, and they show that while the companies claim 
that these associations are voluntary they are really compulsory. 

I will just quote two or three of the letters that I got. Here is a 
letter from an employee of the Pennsylvania Railroad: 

" Pennsylvania Railroad* 
" West Jersey and Seashore Division, 

*' Woodbury, N. J., March 20, 1900, 
** To all ForefneUy Salem BraticJi and Bridge ton Branch: 

"You win arrange to increase your force April 1, one (1) more laborer, mak- 
ing a total of three (3) laborers, at 12 cents per hour. CJondition of employ- 
ment of this man is that he join the relief fund: also give their full names. 
" Yours, truly, 

" , Supervisor,** 

Here is another one : 

" Pennsylvania Railroad, 
" West Jersey and Seashore Division, 

'^Woodbury, January 30, 1900. 



" Dear Sir : I think by this time you have been able to Judge if will 

suit you In the gang. 

" Please get him to join the relief fund at once. If he will not, get another 
man that will. 

'* Yours, truly, " , Supervisor," 

These are samples. The Pennsylvania Railroad claims that it is 
voluntary. Mr. Cowan, president" of the Baltimore and Ohio Rail- 
road Company, stated to the Industrial Commission that if a man 
would not join the relief he did not get his job. 
Now, I want to call your attention to the fact that Congress has 
y already legislated against these reliefs. The national arbitration 
/^ law of Jj ^ne 1, 1898 , has this provision, and this law was passed before 
V these supervisors sent those letters to the men saying that they must 
^et the men into the relief or they would not be employed : 

^ That any employer subject to the provisions of this act. and any oflicer, 
agent, or receiver of such employer * * ♦ who shall require any employee 
or any person seeking employment, as a condition of such employment, to enter 
into a contract whereby such employee or applicant for employment shall agree 
to contribute to any fund for charitable, social, or beneficial purposes, to release 

L c 0^-06 3 
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such employer from legal liability for any personal Injury by reason of any 
benefit received from such fund beyond the proportion of the benefit arising 
from the employer's contribution to such fund, * • * is hereby declared to 
be guilty of a misdemeanor. 

This act was cited to President Cowan, of the Baltimore and Ohio 
Eailroad, when he appeared before the Industrial Commission. He 
said, " That law does not affect us." But the Conmiissioners thought 
that it did, and they said, " Do you not think, as a lawyer, so long as 
it is a law there, and has not been declaimed unconstitutional, you 
3ught to live up to it ? " 

He said: " Jvo. The only way you could find whether a law was 
f unconstitutional or not would be to violate it." So they have been 
violating it, and the Baltimore and Ohio Railroad makes no bone^ 
about it. The Pennsylvania Railroad has been a little smoother, but 
the truth comes to light. They are sure to get the employees of the 
most hazardous occupations in these departments, because there is 
where the most damage suits arise; and there was a time when sec- 
tion men did not have to join, but they are now after them. I have 
here a clipping from the Pittsburg Post of July 18, 1905. It reads 
as follows: 

Get laborers into relief. A systematic campaign to get the foreigners em- 
ployed on the section and other laboring gangs of the Pennsylvania lines west 
into the voluntary relief department has been inaugurated. Special employees 
of the relief department are rounding up the foreigners and sending them to 
the medical examiners' office. The move is for the purpose of increasing the 
membership of the relief. Road men are practically comi>elled to be uienibers, 
but heretofore the maintenance of way employees have been allowed more 
option. Several hundred examinations for new memberships are being made 
weekly, and a large percentage of those examined are enrolled. 

Here is another clipping from the same paper a few months later. 
I suppose this was after they " rounded " them up. It reads : 

Accessions to the membership of the voluntary relief department of the 
Pennsylvania lines east of Pittsburg and Erie during the summer have brought 
the total up to a higher figure than ever before in the history of the organiza- 
tion, which had its inception February 15, 1886. 

There is no doubt that these roads are openlj violating the law of 
Congress to-day. Other States which have legislated on this question 
have passed provisions in the legislation providing that these con- 
tracts are illegal. 

To show you that the object of these relief contracts is not to bene- 
fit the employees, several years ago in the State of Iowa what is 
known as theTemple amendment w-as proposed there, and it sought 
to make these contracts illegal; and I guess there has never been a 
.worse fight in the State over a piece of legislation in recent years 
jthan there was there. The employees contended for it during two 
/sessions of the legislature, and it w^as finally adopted, and what we 
\are asking you to do in this bill is practically what Iowa did. 

Mr. Palmer. How much money do they pay out every year for 
relief? 

Mr. Fuller. I do not know about that. I do not know how much. 

Mr. Palmer. Do they not publish some kind of a statement? 

Mr. Fuller. Yes, sir; they do. In the various newspapers they 
tell how much the relief has paid out, but they do not tell hotv much 
has been taken in. The railroad is given all the credit, notwithstand- 
ing it pays less than 20 per cent of it. 
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In addition to that, it is mj understanding that the superannuation 
payments of the Pennsylvania Railroad are taken out of this fund. 

Mr. Palmer. What do you mean by the superannuation fund ? 

Mr. Fuller. They retire old employees. 

Mr. Palmer. Pay them something as long as they live ? 

Mr. Fuller. Yes, sir. 

Mr. Claytox. They pay them an annuity, do they not? 

Mr. Fuller. They give them some money that they and their fel- 
low-employees have laid up. 

Mr. Palmer. That is more in the nature of and analogous to insur- 
ance, is it not? 

Mr. Fuller. If they leave the service of the company at any time 
they are not entitled to any benefits. They can not even be a member 
of the relief if they leave the service. 

Mr. TiRRELL. Is there not some special stipulation as to how much 
the railroads shall pay in and how much the men shall pay in to make 
this fund? 

Mr. Fuller. Here is the way it is done: They agree that when a 
man is injured they will allow him so much a day for the time he is 
disabled from duty, and he is to pay a certain amount per month to 
entitle him to it. It is said by the company that the money he and 

(his fellow-employees pay in does not quite meet the expenses of this 
fund, and the company agrees to make good the deficiency, and 
through that a^eement the courts have held that they can be relieved 
from the liability. 

Mr. Alexander. Has any legislation in any State gone as far as 
your section 3 ? 

Mr. Fuller. Yes, sir; I believe, several States. I recall Iowa and 
South Carolina. South Carolina goes further. 

Mr. Alexander. You need not refer to it. I simply asked you the 
question. 

Mr. Fuller. This bill of ours simply says this : 

That no contract of employment, relief, benefit, Insurance, or indemnity for 
injury or death entered into by or on behalf of any employee, nor the. acceptance 
of any such insurance, relief benefit, or indemnity by the person entitled 
thereto, shall constitute any bar or defense to any action brought to recover 
damages for personal injuries to or death of such employee: Provided, however. 
That upon the trial of such action against any such common carrier by rail- 
road the defendant may set off therein any sum it has contributed toward any 
insurance, relief benefit, or indemnity that may have been paid to the injured 
employee, or, in case of his death, to his heirs at law. 

By the way, the words " personal representative " ought to go in 
there instead of " heirs at law," as they did in the other place. 

Mr. Smith. Why do you put " personal rej)resentative " in there? 

Mr. Fuller. We have been advised that it is the proper term. 

Mr. GiLLETT. Many of the States use both. 

Mr. Smith. The personal representative is the person who qualifies 
as the legal representative of the estate of the deceased. 

Mr. Fuller. I understand that to be the " legal representative." 
This is " personal representative." 

(The statement of Mr. Fuller was interrupted at this point to allow 
Mr. Gompers to address the committee.) 



86 LIABELITY OF COMMON CAKRIEBS. 

STATEMEITT OF MB. SAMUEL OOMFEBS. 

The Chairman. Please give your address to the stenographer. 

Mr. GoMPERS. 423-425 G street, Washington, D. C. 

The Chairman. Proceed, Mr. Gompers. 

Mr. Gompers. At this time, Mr. Chairman and gentlemen, I simply 
desire to express for the organization which I in part represent — the 
American Federation of Labor — our hearty indorsement of the bill 
which is under consideration by the committee, and which has been so 
splendidly defended by Mr. Fuller of the railway organizations. 

It was my intention at the appropriate time to ask the indulgence 
of the committee to say something in support of the bill, but because 
of its able presentation and defense by Mr. Fuller, as well as the fact, 
that must be patent to you, that I am suffering from a very severe 
cold, I would prefer not to say more than a word or two in support 
of the bill at this time, reserving for some later date, if circumstances 
may require it and it shall meet with the will of the committee, any 
further statement that I want to make. 

Let me say this in connection with the principle of the bill : Neither 
the men on the roads nor the men who are making application for em- 
ployment on the roads want the employers' money for damages for in- 
jury. They do not want the employers' money to go to the families 
of injured or killed workmen. But what we want is that the penaliz- 
ing of these employers shall be sufficient warranty for them to take 
that precaution for the protection of life and limb; and wherever 
there has been any law upon the statute books that has tended toward 
this species of legislation, it has resulted not so much in mulcting the 
employers in damages as it has in a marked decrease of accidents and 
deaths. 

^^ A question was asked of Mr. Fuller, and I can apprehend that by 
reason of his desire to complete his argument in the shortest possible 
time he may not have had the opportunity to prCvSent his answer. 
That is the question as to an employee accepting employment under 
conditions prescribed in applications of the sort that Mr. Fuller has 
read to you. We, too, assume that it is not necessary for him to have 
taken that employment; and as has been read to you, the court by a 
decision, an opinion, held that the entering into such an agreement by 
a workman that receives the appointment and employment and wages 
was a consideration upon which he entered into the employment and 
was a bar against a suit or securing damages in a suit. Of course it 
is not essential for him to enter into such an agreement. But the 
man who has, as Mr. Fuller stated, learned one trade or calling or 
vocation and finds that if he declines to enter into an agreement as a 
condition precedent to his employment because the terms are repug- 
nant to him and his interests, and for that reason does not enter into 
such employment, finds himself without employment and goes else- 
where and finds the same condition confronting him, that he must 
sign an agreement of the same sort or enter into some arrangement 
/equally binding and surrendering the rights of his heirs. It is very 
I easy for those of us who may be so placed and so conditioned in life 
that we can, if one sort of employment does not suit our interests or 
1 convenience or tastes, to change it. But it is quite different when the 
\ matter applies to the wage-earner, who has to sign an agreement of 
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12 cents an hour for his wages and who must accept work, hazardous, 
dangerous work, for long hours — ^ten hours a day — at the munificent 
figure of 12 cents an hour, and then voluntarily joins one of these 
associations that mulcts him every pay day in order that he may by 
his own act create a bar against himself or his making a claim upon 
the employer for gross negligence. 

Yes; of course the company, the employers, have no right to levy 
upon the population for their employees. But when the courts deny 
the right of workmen to take action to defend their rights and in effedb 
declare that there is some sort of property right that a company has 
in the labor of its employees, then there is still another phase of that 
Vquestion, and it throws another light upon it. I believe with Mr. 
Fuller as to the provision of this bill which specifically states that the 
matter of contributory negligence shall be determined by the jury. 
Apart from the general declaration that matters of this sort shall be 
determined by the jury, it will be a specific direction to the judges that 

I the purpose of that provision in the law is that the judge shall not 
determine the question of fact, but that it shall be left, and must be 
left, to the jury. 

I can not continue any longer, and I suppose that I have already 
taken mv five minutes, and if the circumstances should warrant and 
you will grant it, I trust that I may have the privilege of again 
addressing the committee upon this subject. 

(At this point the committee went into executive session, at the 
conclusion of which the committee took a recess until 2 o'clock p. m.) 

AFTERNOON SESSION. 

The committee met at 2 o'clock p. m., pursuant to the taking of 
recess, Hon. John J. Jenkins (chairman) in the chair. 

The Chairman. Mr. Fuller, are you ready to continue your ar- 
gument ? 

Mr. Fuller. Yes, sir. 

STATEMENT OF MB. H. £. FULLEB— Continued. 

Mr. Fuller. Expecting the opponents of this bill to follow the 
course which they have previously followed before legislative cona- 
mittees in claiming that membership in these relief associations is 
not compulsory, I want to add a little more on that subject. Prof. 
Emory Johnson, of whom I spoke before this morning, m his testi- 
money before the Industrial Commission made this statement : 

♦ ♦ • A prominent official of an important railway corporation told me 
in a confidential conversation that he did not care whether the memhershlp 
in relief associations was compulsory or not. At that time his railway made 
membership in his association compulsory ; but he stated that he did not care 
whether it was compulsory to join the association or not, for the reason that 
the indirect pressure that the corporation could'briug to bear would accomplish 
the same result. 

After making this statement he was asked this question: "Did they force 
the employees? " To this question he answered : " Yes." 

I have here a copy of the application of the Baltimore and Ohio 
relief department atthat time, and I will read a small portion of it: 

I, , of , in the county of and State of , de- 
siring to be employed in the service of the Baltimore and Ohio Railroad Com- 
pany as in the department, division, do hereby, as one of 

the conditions of such employment, apply for member^V\Vi^ Va. \>afe x^vt^ VKa»5o«fe^ 
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and consent and agree to be bound by all the regulations of the relief depart- 
ment now in force and by any other regulations of said department hereafter 
adopted applicable to the relief feature. 

That shows conclusively, Mr. Chairman, that no matter what they 
may name these relief associations, membership in them is com- 
pulsory. 

A few years ago, after the fight in Iowa in which the Temple 
amendment passed, the Pennsylvania Railroad got rather solicitous 
about its relief association, and they had introduced in the Indiana 
legislature a bill to legalize these relief associations. 

Section 3 of the bill read as follows : 

Sec. 3. In case of personal injury to any employee or of his death while a 
member of any such relief department and entitled to benefits, he or his bene- 
ficiary nanie<l in the application for membership may accept the benefits from 
the relief fund in lieu and in bar of any damages resulting from such injury 
or death, and the acceptance of benefits from the relief fund to which such em- 
ployee or his beneficiary is entitled by reason of membership in the relief de- 
partment shall be a valid defense to any action for damages resulting from 
such injury or death, but nothing contained herein or in any contract of such 
employees shall oi)erate to deprive him or his representatives of his or their 
right of action for damages resulting from such injury or death if such em- 
ployee or his beneficiary does not accept the benefits from such relief fund. 

Mr. Smith. What became of that? 

Mr. Fuller. I will finish that. Our representative looking after 
the interests of the railroad men at Indianapolis states that this bill 
was drawn by the attorney of the Pennsylvania Railroad in that 
city. The bill was introduced by Senator Hogate. It went before a 
committee, and the committee struck out that section and they re- 
ported favorably on its passage without that section, and the Senator 
who introduced it got up and moved to strike out the enacting clause 
of his own bill. 

I had a report of our own legislative committee on that, but I 
wanted it from some other authority, and I wrote to the secretary of 
state of Indiana, and I want to read you his answer. This is very 
short : 

Indianapolis, Ind., March 12, 1900. 
H. R. Fuller, Washington, D, C. 

Dear Sir : Repljing to your favor of March 10, I beg to say that senate bill 
No. 335 was introduced into the general assembly by Hon. Enoch G. Hogate, a 
Republican senator. On February 24, 1809. the bill was called up by Mr. 
Hogate and read a third time by sections. Senator Minor, a Democrat, made 
the following motion : 

** I move you that senate bill No. 335 be referred to a committee of one and 
amended by' striking out all of lines 11 and 12 after the word * death,' in section 
3," which motion prevailed. 

Senator Morris Winfield. a Democrat, from the district composed of Cass and 
Pulaski counties, made the following motion : 

" I move you that senate bill No. 3.35 be amended by reference to a committee 
of one, its author, with instructions to strike out section 3," which motion pre- 
vailed, on a decision whereon 21 senators voted in the affirmative and 13 sena- 
tors voted in the negative. 

The bill as amended did not meet the approval of Senator Hogate, who there- 
upon moved to strike out the enacting clause, which motion prevailed. If there 
is any blame to l>e attached to either party for the defeat of this bill, It can 
only he attached to the Democratic party. 
Very truly, yours. 

Union B. Hunt, Secretary of State, 

All of what they claimed was the purpose of the legislation— what 
tAay claimed out openly as its purpose— was retained in the bill; but 
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when the pith of it was gone they did not want it. That was to re- 
lease them from liability. 

In regard to the management of these relief funds, the rules gov- 
erning them were so fixed when they were adopted that the company 
should have a majority of the managing boards, and those laws also 
provided that appeals should be made to certain boards which were 
so composed that the majority of the members were representatives 
of the company. It is impossible to amend the laws of these depart- 
ments so as to give the employees the controlling right, and of course 
the company did not intend that they should have it; and the men 
have to accept the laws as practically laid down by the companies 
in re^rd to this matter. 

It IS true, I believe, that if the employees had the representation 
on these boards according to thestocK — ^if I may use that term, to 
make the argument more forcible — that they hold, or according to the 
amount that they contribute to the fund, it is very reasonable to sup- 
pose that their interests would be looked after; but the laws are 
such that the company perpetuates its control of these associations. 
If there ever was a case of the tail wagfging the dog, it is the case in 
the management of these relief associations. 

The proviso in section 3 of this bill provides : 

That upon the trial of such action against any such common carrier by rail- 
road the defendant may set off therein any sum it has contributed toward any 
such insurance, relief, benefit, or indemnity that may have been paid to the 
Injured employee, or, in case of his death, to his personal representative. 

That proviso gives back to the company every cent it puts into the 
fund, and I say l do not think any man who believes in lair play can 
•consistently ask for any more. We are willing they shall get back 
every cent they have paid in, but we are not willing that they shall 
take the hard earnings of the men I represent. 

I have here a list of several foreign countries and States which 
have pas.sed legislation right along this line, forbidding the com- 
panies to release themselves under these contracts of employment and 
insurance ; but I will not take your time to read them. * 

Mr. Clayton. They can be printed in the hearing. 

Mr. Fuller. I would be glad to submit them to the committee. 

GEBMANY. 

The German employers' liability act of 1871 provides that — 
" The employers designated in sections 1 and 2 of this act are not permitted 
to make any special contracts whereby the application of the preceding sections 
1 to 3 of this act shall be abrogated or limited to the benefit of said employers. 
" Contracts contrary to the preceding paragraph have no legal validity." 

DENMARK. 

The insurance law of Denmark contains this provision : 

"Agreements between employers and workmen which tend to the nonobserv- 
ance of the provisions of this law, or which provide for the payment on the part 
of the workman of the insurance premium, or ot any fraction of the same, are 
null and void." 

ITALY. 

Section 12 of the Italian law reads as follows : 

" Every agreement designed to free the undertaker from the payment of com- 
pensation or to diminish the amount fixed by the provisions of section 9 is null 
and void." 

SPAIN. 

l*he Spanish law reads : 

" Every renunciation of the privileges granted under this act la ii\iU a\i<i v<iV^\ 
likewise all agreements contrary to these \>ro\\s\o\i%" 
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SWITZERLAND. 

Section 12 of the Swiss law of 1875 reads as follows : 

" Regulations, notices, or special agreements whereby the responsibility for 
damages under the provisions of this act are limited or abrogated have no 
legal validity." 

Several of our own States have declared these contracts void. 

The following are quotations from several of our State laws : 

WISCONSIN. 

"And no contract, rule, or regulation between any such corporation and any 
agent or servant shall Impair or diminish such liability. No contract, receipt, 
rule, or regulation between any employee and a railroad company shall exempt 
such corporation from the full liability Imposed by this act." (Wisconsin 
Acts, 1893, ch. 220.) 

MISSISSIPPI. 

"Any contract or agreement, express or Implied, made by any employee to 
waive the benefit of this section shall be null and void." (Mississippi Constitu- 
tion, sec. 193; also. Annotated Code, 1892, sec. 3559.) 

TEXAS. 

" No contract made between the employer and employee, based upon the con- 
tingency of death or Injury of the employee, limiting the liability of the employer 
under this. act, or fixing damages to be recovered, shall be valid and binding." 
(Texas Revised Statutes, 1895. sec. 4560.) 

IOWA. 

"And no contract which restricts such liability shall be legal or binding. 
Nor shall any contract of insurance, relief benefit, or indemnity In case of injury 
or death, entered into prior to the injury, between the person so injured and such 
corjwration, nor shall the acceptance of any such insurance, relief benefit, or 
indemnity by the person Injured, his widow, heirs, or legal representatives after 
the injury, from such corporation, person, or association constitute any bar or 
defense to any cause of action brought under the provision of this section ; but 
nothing contained herein shall be construed to prevent or Invalidate any settle- 
ment for damages between the parties subsequent to Injuries received." (Iowa 
Code, 1897, sec. 2071.) 

MINNESOTA. 

"And no contract, rule, or regulation between such corporation and any agent 
or servant shall impair or diminish such liability." (Minnesota General Stat- 
utes, 1894, sec. 2701.) 

' FLORIDA. 

" No contract which restricts such liability shall be legal or binding." (Flor- 
ida Revised Statutes, 1892, sec. 3.) 

VIRGINIA. 

"Any contract or agreement, express or Implied, made by any such employee 
to waive the benefit of this section, or any part thereof, shall be null and void." 
(Virginia Acts, 1901-2, ch. 322.) 

ARKANSAS. 

" No contract made between the employer and employee based upon the con- 
tingency of the Injury or death of the employee limiting the liability of the 
employer under this act, or fixing damages to be recovered, shall be valid and 
binding." (Arkansas Digest, 1894, sec. C250.) 

SOUTH CAROLINA. 

"Any contract or agreement, express or Implied, made by an employee to 
waive the benefit of this section shall be null and void." (South Carolina 
Constitution, sec. 15.) 

In 1903 the legislature passed the following act : 

" From and after the approval of this act, when any railroad company has 
what is usually called a relief department for Its employees, the members of 
which are required or permitted to pay some dues, fees, moneys, or compen- 
sation to be entitled to the benefits thereof, upon the death or injury of the 
employee, a member of such relief department, such railway company [shall] 
be, and is hereby, required to pay to the person entitled to same the amount 
it was agreed the employee or his heirs at law should receive from such relief 
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department; the acceptance of which amount shall not operate to estop or in 
any way bar the right of such employee, or his personal representatives, from 
recovering damages of such railroad company for Injury or death caused by 
the negligence of such company, its agents or servants, as now provided by law ; 
and any contract or agreement to the contrary shall be ineffective for that pur- 
pose." (South Carolina Laws, 1903, act 46.) 

MISSOUBI. 

" No' contract made between any railroad corporation and any of its agents 
or servants, based upon the contingency of the injury or death of any agent 
or servant, limiting the liability of such railroad corr>oratlon for any damages 
under the provisions of this act. shall be valid or binding, but all such contracts 
or agreements shall be null and void." (Missouri Acts, 1897. sec. 4.) 

NOBTH CABOLINA. 

"Any contract or agreement, express or implied, made by any employee of 
said company to waive the benefit of the aforesaid section shall be null and 
void." (North Carolina Acts, 1897, Vol. II, ch. 56, sec. 2.) 

NOBTH DAKOTA. 

"And no contract, rule, or regulation between such corporation and any agent 
or servant shall impair or diminish such liability." (North Dakota Acts, 1899, 
ch. 129, sec. 1.) 

MASSACHUSETTS. 

" No person or corporation shall, by a special contract with persons in his or 
its employ, exempt himself or itself from any liability which he or it might be 
under to such person for injuries suffered by them in their employment and 
which result from the employer's own negligence or from the negligence of other 
persons in his or its employ." (Massachusetts Acts, 1894, ch. 508, sec. 6.) 

Chapter 270 of the Massachusetts Acts of 1887, as amended by chapter 155 
of the Acts of 1888, chapter 260 of the Acts of 1892, chapter 359 of the Acts of 
1893, and chapter 499 of the Acts of 1894, also contains the following provision : 

"Any employer who shall have contributed to an Insurance fund created and 
maintained for the mutual purpose of indemnifying an employee for personal in- 
juries for which compensation may l>e recovered under this act, or to any relief 
society formed under chapter 244 of the acts of the year 1882, as authorized by 
chapter 125 of the acts of the year 1886, may prove, in mitigation of the dam- 
ages recoverable by an employee under this act, such proportion of the i>ecuniary 
benefit which has been received by such employee from any such fund or society 
on account of such contribution of said employee as the contribution of such 
employer to such fund or society bears to the whole contribution thereto." 

INDIANA. 

"All contracts made by railroads or other corporations with their employees, 
i>r rules or regulations adopted by any corporation releasing or relieving it from 
liability to any employee having a right of action under the provisions of this 
act. are hereby declared null and void." (Indiana Annotated Statutes, 1894. sec. 
7087.) 

• OREGON. 

"Any contract or agreement, express or implied, made by any such employee 
to waive the benefit of this section, or any part thereof, shall be null and void." 
(Oregon act approved Feb. 10, 1903.) 

NEW YOBK. 

"An employer who shall have contributed to an Insurance fund created and 
maintained for the mutual purpose of Indemnifying an employee for personal in- 
juries for which compensation may be recovered under this act, or to any relief 
society or benefit fund created under the laws of this State, may prove In miti- 
gation of damages recoverable by an employee under this act such proiwrtlon of 
the pecuniary benefit which has been received by such employee from such fund 
or society on account of such contribution of employer .as the contribution of 
such employer to such fund or society bears to the whole contribution thereto." 
(New York Laws, 1902, ch. 600.) 

GEORGIA. 

"All contracts between master and servant made In consideration of employ- 
ment, whereby the master is exempted from \\a\>\\\t^ \ft \Xi^ ^x^^jnxjX. '^tfv^oMfe, 
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from the negligence of the master or his servants, as such liability is now fixed 
by law, shall be null and void as against public policy/* (Georgia Laws, 1895, 
sec. 1, act 184.) 

NEW MEXICO. 

"And any contract restricting such liability shall be deemed to be contrary to 
the public policy of this Territory, and therefore void." (New Mexico Com- 
piled Laws, 1897, sec. 3216.) 

ALABAMA. 

Although the Alabama law contains nothing in regard to these contracts of 
employment, the supreme court of that State in 1890 decided that such contracts 
were opposed to public policy and did not secure to the railroad company, in 
whose interest the stipulation in the contract has been made, exemption from 
statutory liability. 

KANSAS. 

A similar decision was rendered by the supreme court of Kansas in 1893. 

POBTO RICO. 

"Any employer who shall have contributed to an insurance fund created and 
maintained for the mutual purpose of indemnifying an emploj'ee for personal 
Injuries for which compensation may be recovered under this act or who has 
insured the said employee in any insurance company against the accidents of 
labor, shall be entitled to have deducted from the sum which he shall have to 
pay as compensation under the provisions of this act the amount that shall have 
been received by the person injured, or by his widow or children, or both of 
them, or by the parents. If there be no such widow and children, from the afore- 
said fund or from the insurance company by reason of the same accident" 
(Porto Rico Revised Statutes, 1902, sec. 330.) 

According to the last report of the Interstate Commerce Commis- 
sion there were 2,114 trainmen killed and 29,275 injured on the rail- 
roads of the United States, men who were injured in the transporta- 
tion of interstate commerce over which this Congress and this com- 
mittee have absolute control. This report also shows that for every 
120 men employed 1 was killed, and for every 9 employed 1 was 
injured. 

Mr. Chairman, there are more men killed on the railroads in one 
year than there were in some of the greatest battles that were ever 
ifought for the honor of this country, and I say to you there is no 
class of men who are more loyal to the Government of the United 
States than the railroad men of this country. 

We think that if the railroads were held to a strict accountability 
for' the loss of life and limb of their emplovees the number of in- 
jured and killed would be diminished. Such has been the history 
of this legislation in other countries. In the debates on the Englisn 
compensation act in the House of Lords Lord Salisbury had this to 
say: 

To my mind, the great attraction of this bill is that I believe it will turn 
out a great machinery for the saving of life. This is the real history of this 
law of compensation. The law of compensation at the beginning of the century 
was talcen up by the juries, and instead of compensation for the real injury 
incurred being given, it was used by them as a punitive instrument to force 
these great owners and railway companies to strain their efforts to the utmost 
in avoiding and preventing the accidents, which at one time were so numerous. 
It has been very successful, as far as regards t^e ordinary' passenger or ordi- 
nary citizen, but the law of common employment has damaged its efficacy as 
regainis the workingman. (Hansard, Parliamentary Debates, 1897, vol. 51, 
p. 555.) 

Speaking on the whole proposition of employers'-liability legis- 
lation, we find that our National Government is behind at least 
sixteen foreign countries and a majority of our own States. When 
we compare this legislation of kingdoms aivd monarchies with the 



LIABILITY OF COMMON CARRIERS. 43 

cold, rigid application of the common-law rule by our Federal judges, ' 
it is not too much to say that the United States Government has not, 
on this question at least, been as watchful of the interests of its 
workingmen as it might have been. 

Statistics show the efficiency of the American workman to be far 
above that of the workmen of other countries, and it is greatly due 
to his intelligence and skill that we are now entering the markets of 
the world. 

Statistics also show that it takes 13 men to operate a mile of rail- 
road in England, while it only requires 5 in America. 

And why, then, may I ask, is not the American workingman en- 
titled to as much consideration at the hands of a legislative body 
which, by virtue of its power over interstate commerce, is really the 
body that should legislate upon this question ? 

Mr. Palmer. What is the English compensation act? 

Mr. Fuller. It is an act which requires companies to compensate 
their employees for injuries. Their employees, however, contribute 
in some degree to it. 

Mr. Palmer. Is there a limit on the amount to be paid ? 

Mr. Fuller. Yes ; there is ; and in the report that I spoke of this 
morning there is a table showing it all, and I would be glad to take 
that table — it covers only one sheet, probably a couple of sheets about 
the size of that [indicating paper] — and include it in my remarks. 

The Chairman. And make it a part of this hearing ? 

Mr. Fuller. Yes, sir. 

The Chairman. Before you get through I want to see whether I 
understood you this morning in regard to your position as to the 
duties of the judges in the trial of negligence cases. I do not want 
to do you any injustice, but I want to clearly understand it. Is it 
your contention that the judge should not have any voice in saying 
whether or not there is any right of action, as to whether there is any 
evidence in favor of the plaintiff? 

Mr. Fuller. Oh, no. 

The Chairman. What did you mean, then, when you said that the 
judge should not interfere, and that the case ought to go to the jury 
in a negligence case ? 

Mr. Fuller. I said this — I meant to say it, at least — that I under- 
stood questions of contributory negligence to be questions of fact, and 
that it was the duty of the jury to pass upon questions of fact rather 
than the judge. It has been stated by some authorities that a judge 
might consider a question of contributory negligence a question of 
law and take it away from the jury, provided it was so plain that 
there was no possibility of reasonable minds disagreeing on it. 

The Chairman. That is practically correct. 

Mr. Fuller. Yes, sir; but these cases have been appealed to higher 
courts, and there are many of them in the eighth circuit in which 
there are dissenting opinions, stating that the tacts are such that the 
case should have gone to the jury, and that of itself shows that all 
reasonable minds do not agree. It shows that it was so strongly a 
question of fact that it should have been left to the jury. 

The Chairman. It only becomes a question of law when the facts 
are not disputed. 

Mr. Fuller. The point that I want to make is this, that the judges 
in the trial courts have assumed that the evidence w«c§. ^o '^l^cs^^^^ 
contributory negligence that there was wo iv^efe^'svVT^ <A 'r^S^Tsx^SiCx^^^^ 
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the case to the jury. They went on the theory that all reasonable 
minds would agree to this; but in those very cases, w^hen they w-ciit on 
appeal to another court which was composed of several judges, there 
were dissenting opinions rendered. The justices divided on that 
point. And that is of itself enough to show that all reasonable minds 
did not agree that the evidence of contributory negligence was so 
strong that the case should have been taken away frotn the jury. 

The Chairman. Is it your contention that this bill wuU regulate 
the question ? 

Mr. Fuller. Yes, sir ; we think it will, as amended. Questions of 
negligence, which we think, and pur attorneys have so advised us, are 
questions of fact, should be submitted to the jury. 

I do not want to be understood as speaking especially against the 
f judiciary. They are a part, and a most important part, of our Gov- 
ernment. But 1 believe our position can be well appreciated when 
I we argue nothing more than do other people, that we believe in 
ieach coordinate branch of the Government and each part of the 
' court performing its own function only, and we believe in this case 
the judges have encroached upon the rights of the jury. 

Mr. Brantley. I understood you to say a while ago that the 
United States Government was behind a majority of the States in this 
kind of legislation. I understood from that that a majority of the 
States had similar leg:islation to this? . 

Mr. Fuller. Yes, sir. 

Mr. Brantley. Now, if all of them had it, wohld there be any 
necessity for your bill, except as to the District of Columbia and the 
Territories, and is not the purpose of your bill to force upon the 
minority of these States legislation that they themselves have not 
been willing to enact? 

Mr. FuLi^R. No ; I can not say " yes " to that. We do not want to 
force anything on anybody. We are too small to force. I do think 
this, however 

Mr. Brantley. You could not force it, of course, but Congress 
could. I used the term " force " in reference to Congress. 

Mr. Fuller. I do say this, that I believe it would be a very good 
example for Congress to pass this law, and I believe that the result 
would be to make legislation uniform throughout the States. 

Mr. Brantley. Could not Congress make an example by passing 
this law for the District of Columbia and the Territories, over which 
it has plenary power? If all the States adopted this law for them- 
selves, this bill would not be necessary, except for the District of 
Columbia and the Territories. 

Mr. Fuller. I would say that it is a condition and not a theory 
which confronts us. There are States, like the State of Pennsyl- 
vania, for instance. In the State of Pennsylvania I myself, with 
other men, have been laboring for the last twenty years to get legis- 
lation of this kind ; but it is an impossibility to do it, and I do not 
think it is neceSvSary for me to state here the reason why. There are 
other States where the same influences control — not to so great an 
extent, probably — but it is absolutely an impossibility to get any 
legislation of this kind. We can not get them even to follow the 
example of Congress with regard to the safety-appliance law in some 
of the States, and so far as getting all of the States to pass legislation 
I £foes, I do not expect that any of lis will live to see it, unless the legis- 
latures are controlled by different inftviewces tlvaiv they have been. 
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Mr. Brantley. Let me ask vou this question : Suppose you passed 
this bill ; then in the State oi Pennsylvania, for instance, the State 
not having enacted any law of this kind, you would have one rule for 
liability in interstate commerce and another rule of liability for em- 
ployees on railroads encaged strictly in intrastate business. You 
would have two rules in that State ? 

Mr. Fuller. We would have two rules in that State even if there 
was legislation, so far as the two different classes of commerce are 
concerned. This bill can only apply to the interstate commerce 
where the State-made law would apply to State commerce, and we 
would have two rules anyhow. 

Mr. Brantley. Are not the laws of the State enforced in the 
Federal courts ? 

Mr. Fuller. Yes; that is true. But so long as Congress has not 
legislated upon the question, as I am informed, upon the question of 
interstate commerce, the States may legislate in a way that may affect 
and regulate even interstate commerce. But just as soon as Congress 
legislates upon that question then the Federal rule and the Federal 
law must prevail ; the State law has got to give way to it. Suppos- 
ing Congress passes this law and we have a case arising in a State in 
which there is a similar law. If the man is injured in State com- 
merce he has the State law. If he is injured in interstate commerce 
it seems to me it is very clear that the law of Congress must prevail 
in that case. 

Mr. Brantley. But if the laws were the same, the rule of law 
would be the same. 

Mr. Fuller. Oh, yes; I think there would be nothing better than 
to have a uniformity of law on this subject. And I think this, if 
Congress passes this legislation, and in the form it is in, it makes it 
as good as the law in any State, and that we surely want, because we 
do not want to take away anything that any employees have in any 
State. And unless Congress does pass as good legislation on all of 
these rules in regard to employers^ liability, as there are in* the va- 
rious States, then the employees in those States will be deprived of 
some rights. Since the national safety-appliance law was passed we 
have copied from that law in our efforts to get State legislation; andj 
for this reason : When a man gets injured, or where a railroad com- 
pany does not complv with the law, we want to be able to plead both 
State and national laws. In that case we would probably not 
compelled to show interstate commerce was involved. 

Mr. Palmer. I do not understand. Do you mean whether there 
was anything on the train being carried into some other State? 

Mr. Fuller. Yes, sir. 

Mr. Palmer. That question arises ? 

Mr. Fuller. Yes, sir. You have got to prove that it was interstate 
commerce before the act of Congress can apply. 

Mr. Palmer. In the State in which the man is injured, or the sup- 
posed violation occurs, it is not a violation until it is proved contrary 
to some law ? 

Mr. Clayton. The violation or alleged violation. 

Mr. Fuller. Alleged violations. The safety-appliance act does 
not apply. What we would like, and what has been our effort, is to 
carry into legislation in the States word for word the safety-appliance 
law of Congress, so that no matter what the conditions may be when, 
the case comes up, whether it was mierst«L^ ox m\>T^'^\»!yi ^\s^Kv^^^3^^ 
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the road is liable. Illinois did that thing last year. The Illinois 
legislature passed last year word for word the present national safety- 
appliance law, so that in Illinois when a case comes up in regard to 
safety appliance^ it does not matter whether it is State commerce or 
interstate commerce, the company has g;ot to answer for it. And that 
would be the case with employers' liability. We would seek to have 
all the States legislate the same as Congress has legislated, and bring 
about uniformity. 

Mr. Chairman, I have taken up more time now than I intended to. 
^^nd I will only ask your indulgence for a few minutes more. 
r^ Mr. Sterling. I presume it would be only necessary to prove that 
I the railroad company was doing a general interstate-commerce busi- 
\ ness. It would not be necessary to prove that the particular train on 
I which the injury occurred was engaged in carrying commerce from 
I one State to another? 

f Mr. Fuller. I will sav this: We would be very glad to have that 
interpretation; and the last amendment to the safety-appliance law 
does say that it affects the carrier that is engaged in interstate com- 
merce. The point has not been decided in the Supreme Court yet 
I do not believe there has been a case brought under that decision. 
But there is this about it. AVhen employers or railroads want injunc- 
tions from the Federal courts to restrain their employees from leav- 
ing the service they do not bring proof that those employees are en- 
gaged altogether in interstate commerce. They simply make the 
statement that they are carriers engaged in interstate commerce, and 
the injunctions do not say that you shall not do this and that as affect- 

(ing the interstate commerce. They do not differentiate in the injunc- 
tions or separate interstate commerce from State commerce. They 
issue a blanket injunction, and if you violate it you get hauled up just 
as quick if it is not interstate commerce as if it were. 

That brings to my mind the famous Lennon case, in which Judge 
Ricks enjoined the Lake Shore Eailroad for refusing to do certain 
things — to handle Ann Arbor cars. Lennon quit the service rather 
than handle an empty Ann Arbor car. There was not a pound of 
any kind of commerce in it, not a pound, but he paid the penaltv, and 
that case came to the Supreme Court of the United States. jJ^ow, I 
submit, it is a poor rule that will not work both ways. 

The great work of social reform in the German Empire was initi- 
ated by the message of His Majesty the Emperor William I to the 
Reichstag on the 17th of November, 1881. This mCvSvSage, as com- 
municated by the imperial chancellor, Prince Bismarck, reads as 
follows : 

We consider it our imperial duty to Impress upon the Reichstag the necessity 
of furthering the welfare of the working people. We should review with in- 
creased satisfaction the manifold successes with which the Lord has blessed 
our reign, could we carry with us to the grave the consciousness of halving 
given our country an additional and lasting assurance of internal peace, and the 
conviction that we have rendered the needy that assistance to which they are 
justly entitled. Our efforts in this direction are certain of the approval of all 
the federate governments. We confidently rely on the support of the Reich- 
stag, without distinction of parties. In order to realize these views a bill for 
the insurance of workmen against industrial accidents will first of all be laid 
before you. 

I submit this, Mr. Chairman, for the purpose of showing the im- 
portance with which this great question of compensation for indus- 
trial accidents was viewed by a ruler whose subjects were seeking 
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various industrial reforms. He put this above all others, and I also 
want to suggest and commend the spirit in which the Emperor sub- 
mitted this message to the legislative branch of his Government. It 
brings to one's mind the truth that a nation claiming to be Christian 
has other functions than police power. The higher civilization a 
state attains the less it looks to those arguments of selfishness and 
the more it turns its face to the need of helping the weak as against 
the strong. And I say that the United States Government to-day 
could do no nobler act, could do no more commendable thing than to 
pass this bill, which affects hundreds of thousands of railroad em- 
ployees who can not be reached by State legislation. 

The strike commission appointed by President Cleveland to in- 
vestigate the railroad strike m Chicago in 1894, in its report to the 
President, among other things, had this to say : 

When railroad employees secure ♦ ♦ ♦ compensation for injur5% etc., it 
will be time enough to consider such strict regulation for them as we can now 
justly apply to the railroads, whose rights are protected by laws and guarded 
by all the advantages of greater resources and more concentrated control. 
(Report on the Chicago Strilse, p. 11.) 

The United States Industrial Commiasion — and there are many 
members of this committee who will rememl)er the legislation that 
created that Commission — was composed of five United States Sen- 
ators, five meinbers of the House, three civilians representing labor, 
three representing agriculture, and three representing capital. The 
title of the law which created that Commission stated that it should 
be nonpartisan. Those men composing that Commission after a 
study of this question — and they have gone into it more thoroughly 
than any committee or body has ever done in the United States — had 
this to say : 

On the subject of railway labor, which is undoubtedly covered by the inter- 
state powers of Congress, the Commission are of the opinion that Congress 
should adopt a consistent code of law regulating all matters concerning em- 
ployment in the industry, such as the hours of labor, the limitation of con- 
tinuous runs by engineers or continuous ser\Mce by telegraph operators or 
switchmen without periods of sufficient rest, the enactment of a consistent em- 
ployers' liability code, including a definition of the fellow-servant doctrine. 

Mr. Chairman, in my walks up and down this Capitol trying to 
get legislation for these men who have kept me here I have been told 
more than once that railroad men were quasi-public servants and that 
they should not be permitted to strike and tie up the United States 
mails and interstate commerce. I have been told that by Representa- 
tives in Congress and I have been told it by others — by people who 
have been opposing our legislation. I want to say to all who enter- 
tain that belief, now is the time to show your consistency. If you 
believe in the strong hand of the United States Government, as you 
put it, controlling these men in labor disputes, doing it under the 
authority granted by the Constitution to regulate interstate com- 
merce — if you advocate legislation which ties the man to his labor, 
why are you not willing to protect the man in that employment 
which you seek to tie him to? 

The Republican national platform of 1900, in speaking of the 
American workmen, said : 

* * * Their constantly increasing knowledge and skill have enabled them 
to finally enter the markets of the world. 
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This same platform also said : 

In the further Interest of American workmen we favor ♦ ♦ • an efiTective 
system of labor insurance. 

Labor insurance and employers' liability legislation are more. or 

less synonymous terms. This plank, we were given to understand, 

meant that we might expect some relief, and the men I represent 

really thought that we now had a start made and could expect some 

legislation of this kind at the hands of Congress ; but there has been 

nothing done, and I suggest this now to remind the members of that 

I party in Congress that that pledge is yet unredeemed. As to Presi- 

. dent Roosevelt, I am glad to on this occasion improve the opportunity 

of saying that we thank and commend him for what he has done in 

this matter. He has always been a consistent advocate of this kind of 

legislation. While governor of the State of New York he recom- 

i mended it to the legislature of that State, and has recommended it 

three times to Congress. In his last annual message to the present 

session of Congress ne had this to say : 

In my annual message to the Fifty-seventh Congress, at its second session, 
I recommended the passage of an employers' liability law for the District of Co- 
lumbia and in our navy-yards. I renewed that recommendation in my message 
to the Fifty-eighth Congress, at its second session, and fiu-ther suggested the 
appointment of a commission to make a comprehensive study of employers' 
liability, with a veiw to the enactment of a wise and constitutional law cover- 
ing the subject, applicable to all industries within the scope of the Federal 
power. I hope that such a law will be prepared and enacted as speedily as 
possible. 

Mr. Chairman, I have said all I care to, and unless the members of 
the committee want to ask me some questions, I will be glad to quit, v 

I have here some data, prepared by an attorney, w-hich shows the ] 
results of the decisions of the courts on the questions of assumption / 
of risk and contributory negligence. 

The Chairman. It is a pretty large document? 

Mr. Fuller. Yes, sir ; and I will be glad to submit it to the com- 
mittee for its use. 

The Chairman. It would be pretty difficult for us to print it. We 
are limited, and that would run far beyond our powers. You will 
appreciate that we have tried to have that printed by the House, and 
the House has absolutely refused to have it printed. It would exceed 
the limits of our appropriation to print it, and we could not under- 
take to print that. 

Mr. Fuller. I do not understand that this matter was ever sub- 
mitted before. I thank the committee for its attention. 

Application for situation with American Express Company — Rules governing 
employment hy this company. 

ACCIDENT RELEASE. 

Whereas I, the undersigned, have entered, or am about to enter, the employ- 
ment of the American Express Company, and in the course of such employment 
may be required to render services in the care, carriage, or handling of mer- 
chandise and property in course of transportation by cars, vessels, and vehicles 
belonging to the different railroad, stage, and steamboat lines upon which the 
company relies for its means of forwarding property delivered to it to be for- 
warded ; 

And whereas such express company, under its contracts with many of the 
corjwrations and persons owning or operating such railroad, stage, and steam- 
boat lines, is or may be obligated to indemnify and save harmless such corpora- 
tions and persons from and against all claims for injuries sustained by its 
employees : 
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Now, therefore, in consideration of the premises and of my said employment, 
I do hereby assume all risk of accidents and injuries which I shall meet with 
or sustain in the course of my employment, whether occasioned or resulting 
by or from the gross or other negligence of any corporation or person engaged 
in any manner in operating any railroad or vessel or vehicle, or of any employee 
of any such corporation or person, or otherwise, and whether resulting in my 
death or otherwise. 

And I do hereby agree to indemnify and save harmless the American Express 
Company of and from any and all claims which may be made against it at any 
time by any corporation or person under any agreement which it has made or 
may hereafter make, arising out of any claim or recovery upon my part, or the 
part of my representatives, for damages sustained by reason of my injury or 
death, whether such injury or death result from the gross negligence of any ijer- 
son or corporation, or of any employee of any person or corporation, or other- 
wise. 

And I hereby bind myself, my heirs, executors, and administrators with the 
payment to such express company, upon demand, of any sum which it may be 
compelled to pay in consequence of any such claim, or in defending the same, 
including all counsel fees and expenses of litigation connected therewith. 

I do further agree that in case I shall at any time suffer any such injury, I 
will at once, without demand, and at my own exi)ense, execute and deliver to 
the corporation or i)ersons owning or operating the* railroad, stage, or steamboat 
line upon which I shall be so injured a good and sufficient release, under my 
hand and seal, of all dahns, demands, and causes of action raising out of such 
injury, or connected with or resulting therefrom. 

I do hereby ratify all agreements heretofore made by said express company 
with any corporation or persons operating any railroad, stage, and steamboat 
line in which such express company has agreed in substance that its employees 
shall have no cause of action for Injuries sustiilned In the course of their em- 
ployment upon the line of such contracting party, and i agree to be bound by 
each and every of such agreements in so far as tlie provisions thereof relative to 
injuries sustained by employees of the company are concerned, as fully as if I 
were a party thereto. 

And I do hereby authorize and empower said express company, at any time 
while I shall remain in its service, to contract for me and In my behalf, in its 
own name or in mine, with any corporations or persons operating any railroad, 
stage, or steamboat line, for my transportation as a messenger or employee free 
of charge, upon the condition and consideration that neither I nor my personal 
representatives, nor any person claiming under me, will make any claim for 
compensation because of any Injury sustained by me, whether resulting from the 
gross negligence of such corporations or persons, or of any employee of such cor- 
porations or persons, or otherwise, and the contracts so made shall \ye as binding 
and obligatory upon me as If signed and delivered by me. 

And I do hereby further agree that the provisions of this agreement shall be 
held to inure to the benefit of any and every corporation and of all persons upon 
whose railroad, stage, or steamboat lines the American Express Company shall 
forward merchandise, as fully and completely as If made directly with such 
corporations or persons. 

I do further agree, in consideration of my employment by said American Ex- 
press Company, that I will assume all risks of accident or injury which I shall 
meet with or sustain In the course of such employment, whether occasioned by 
the negligence of said company, or any of its members, officers, agents, or em- 
ployees, or otherwise ; and that In case I shall at any time suffer any such Injury 
I will at once execute and deliver to said company a good and sufficient release, 
under my hand and seal, of all claims, demands, and causes of action arising 
out of such injury or connected therewith, or resulting therefrom ; and I hereby 
bind myself, my heirs, executors, and administrators with the payment to said 
express company, on demand, of any sum which It may be compelled to pay In 
consequence of any such claim, or In defending the same. Including all counsel 
fees and expenses of litigation connected therewltli. 

Witness my hand and seal this day of , c»ne thousand . 

I Sign name in full] . 



Note. — If applicant Is under age, his guardian must also sign this release. 

— , Parent or Guardian. 

In presence of — 



L C( 
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The following are extracts from an employment contract prescribed by one of 
the largest railroads in the country : 



Q. C. & 8. F. By. Co. 

B. W. & T. Co. 



[Form 1692 special.] 
Santa Fe, 

APPLICATION FOR SITUATION. 



G. B. & K. C. By. Co, 
Q. B. & G. N. By. Co. 



On and contract of employment with [insert name of railway or railroad]. 

Instructions, — All applications for employment as train despatcher, clerk, tele- 
graph operator, station agent, cashier, student, station baggageman, watchman 
or special ix)llce, conductor, brakeman, train baggageman, train porter, locoino- 
tive engineman, locomotive fireman, switchman, steam shovel engineer and fire- 
man, pile driving engineer and fireman, steam shovel cranesman, hostler, car 
inspector, B. and B. and track foreman, r. h. foreman, carpenter, lineman, call 
boy, office boy, messenger, yardmaster, draughtsman, towerman, timekeeper, 
storekeeper, pumijer, immp repairer, fuel foreman, assistant civil engineer, 
transitman, levelman, accountant, stenographer, special agent, stationary engi- 
neer, collector at station, machine shoj) employ^ (except common laborer), car 
shop employ^, car repairer, paint shop employ^ (except common laborer), boiler 
shop employ^ (except common laborer), brass foundry employ^ (except common 
laborer), tin and copper shop employ^ (except common laborer), and such 
other employes as may be designated by the superintendent or mechanical 
superintendent, must be made by the applicant himself. In triplicate on this 
blank, and sworn to before a notary public, one copy to be retained by applicant 
♦ ♦ ■ ♦ ♦ ♦ ♦ ♦ 

30. Do you understand that this company does not block frogs, guard rails, or 
switches, and do you agi-ee to assume the risks thereform? . 

32. Do you understand that every employ^ of this company whose duties are 
in any way prescribed by the rules must always have a copy of the rules at 
hand when on duty, and must be conversant with every rule, and that you must 
render all the assistance in your power In carrying them out. and Immediately 
report any Infringement of them to the head of your department, and do you 
agree that such rules, including any changes therein or additions thereto from 
time to time, shall be a part of this, your contract of employment? 



34. Do you know that on or along this railway there are platforms, sheds, 
roofs, water and oil tank frames, water and oil s^wuts, coal chutes and bins, 
oil racks, mall cranes, switch stands, buildings, bridges, track scales, cars and 
engines on main or side tracks, and other overhead and side obstructions, u€?ar 
the track and near side and spur tracks, which are dangerous, particularly 
while you may be on the side or top of cars, engines, or tenders, or on the 
ground near same, and do you agree to inform yourself as to the particular 
location thereof on the section or sections, division or divisions of the road, 
yards, and stations, where you may work, and to use due care to avoid injury 
thereby, and to assume all risk of injury therefrom, and acknowledge that you 
have actual notice thereof? . 

35. Do you know that it is dangerous to stand erect \\\yoi\ cars, and especially 
cars above average height, while passing over, through, or under bridges or 
viaducts at which there are no telltales or other warnings, as follows ; 

MAIN LINE. 



Bridge 
No. 



65 
Viaduct. 
Viaduct. 

au6 

C124 

C217 
C237 
C246 
C259 

caei 
ca68 

C278 
C20O I 



Between mile posts— 



48 and 49 . 
128 and 129 
190 and 131 
185 and 186 
297 and 298 
345andS46 
348 and 349 
365 and 366 
:^71 and 372 
380 and 381 
382 and 383 
380 and 390 
398 and 399 
408and4O9 



Name. 



Brazos Biver. 



Little Biver. 
Brazos Biver. 
Viaduct, Fort Worth. 
Trinity Biver. 
Lizabeth Creek. 
OUver Creek. 
Soutli Hickory Creek. 
North Hickory Creek. 
Clear Creek. 
Sprinsr Creek. 
Elm Creek. 
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MAIN LINE-ConUniied. 



t \ 



Bridge 
No? 


Between mile posts— 


Name. 


Viftduct. 


290 and 291 




C8Q2 


418and419 


Red River. 


0844 


440 and 441 


Big Hickory. 
Taddo Creek. 


Cd85 


456 and 467 


C411 


468 and 468 


Rock Creek. 


C427 


478and4T9 


ChiKley Sfcndy Creek. 
EickaixM) Creek. 
2d Washita. 


C4d6 


485 pins 2 


C441 


490 plus 24 


C450 


497 plus 3 


3d Washita. 









DALLAS BRANCH. 





3H0and 831 , 


Viaduct, Alvarado. 
Trinity River. 


6111 


368 and 389 


Viaduct. 


372 and 373 




6119 


874 and!i75 


White Rook Creek. 


6129 


382 and 383 


Duck Creek. 


6134 


387 and 388 


Rowlet Creek. 


6145 


:«6and397 , 


East Fork Trinity River. 




409 and 410 


Viaduct. FarmersvUle. 


6227 


451 and 462 


North Sulphur Creek. 









HONEY GROVE BRANCH. 



7005 



440 and 441. 

441 and 442 . 



HOUSTON BRANCH. 



Viaduct, Ladonia. 
North Sulphur Creek. 



A 19 58and54. 



Buffalo Bayou. 



I 







BEAUMONT DIVISION. 




B34 


15'?andl57 


Brazos Rivor. 


B57 


167 and 168 


Navasota River. 




251 and 252 


Trinity River. 




287 and 288 


Village Creek. 









LAMPASAS BRANCH. 



8018 


224 and 226 ^ 

226 and 226 7. 


Leon River. 
Viaduct, Belton. 


8091 


264and265 


Lampasas River. 


8100 


272 and 273 


First Sulphur Creek. 


8110 


272 and 273 


Second Sulphur Creek. 


8217 


332 a d 333 


Blanket Creek. 


8248 


845 and 346 


Pecan Bavou. 


8358 


400 and 410 , 


Elm Creek. 


8360 


411 and 412 


Colorado River. 









And do you agree to assume the risk therefrom, and from such other bridges, 
viaducts, or other overhead obstructions which may be noted from time to time 
on the time card, and do you acknowledge actual notice of all of the same, and 
that in some of said overhead bridges some of the overhead braces are lower 
than pthers? . 

36. Do you realize that railroading is a dangerous business, and requires a 
corresponding degree of diligence to avoid Injury to person and property, and 
that you owe a moral as well as legal duty to your employer, your fellow-em- 
ployees, and to the public to use every reasonable effort, including your eyes, 

your ears, and your thoughts, to avoid injury to person and property? 

. Do you agree that you will do so? . Do you agree that 

you will observe, as far as practicable, all conditions or things that are liable 
to cause injury, and report the same in writing to your superior officers? 



Do you agree that you will not assume that anything is safe, and agree that, 
as far as you reasonably can, you will, for your own safety, before you make 

Lco— 06 6 



) 



52 LIABILITY OF COMMON CABRIERS. 

use of or expose yourself on or with the same, examine the condition of all 
machinery, tools, tracks, switches, cars, engines, and all the appliances thereto, 
or whatever you may undertake to work upon or with, and to inspect your sur- 
roundings and everything to be used by you or connected with or incident to 
your work, and use your best efforts to avoid injury therefrom to yourself and 
others? . 

Do you understand that it is expressly agreed by the company that it is your 
right and duty, under all circumstances, to take sufficient time before exposing 
yourself to make such examinations as you have here agreed to, and to refuse 
to obey any order which would expose you to danger? . 

37. Do you understand that if you are injured in any manner while in the 
service of this company, that you will not be allowed to return to the service of 
the said company, in any capacity, until you have executed a release or made 
satisfactory settlement with the proper officer? . • ♦ ♦ 

39. Do you understand that this company does not have all its main tracks, 
side, and spur tracks ballasted or surfaced, and that the tracks are liable to 
have slivers on the rail, and that there are open and surface cattle guards and 
open culverts in the main tracks and in side and spur tracks, of all of which you 
accept notice and agree to particularly advise yourself thereof and to assume 
the risk therefrom? . 

40. Do you understand and agree that no officer or employee of this company 
is authorized to request or require you to use defective tracks, cars, machinery, 
or appliances of any kind, except at your own risk of injury therefrom? 

41. Do you understand that this company desires to employ only experienced 
men in its service, and do you state that you are aware of the hazards and dan- 
gers of the business, and agree to rely upon your coemployees, and not upon the 
company, for information as to any or all things, including the character of any 
kinds of machinery and appliances which would render your work dangerous 
or subject you to injury, or which may be necessary to the proper performance 
of your duty ; and do you waive any responsibility whatever on the part of the 
company or its officers touching the matters herein referred to, and that this 
shall apply to any position to which you may now or hereafter be assigned? 

42. Do you agree that whenever you shall sustain any personal injury while 
in the service of this company you will allow its surgeons and any medical 
examiners it may select to examine your person and body as often as this com- 
pany may desire in respect to the, alleged injury, and hereby waive all objections 
to such surgeons or medical examiners testifying whenever called upon by this 
company ; and do you further agree that your refusal to allow any such exami- 
nation or testimony shall be a bar to the institution or prosecution of any action 
on account of such Injury or injuries, and that any action pending at the time 
of such refusal shall at once abate in consequence thereof? . 

43. Do you agree that if while ip the service of this company you sustain 
any personal injury you will give notice in writing within ninety-one days there- 
after of such claim to the general claim agent, or to the nearest or any other con- 
venient local Agent of the company, which notice shall state the time, place, and 
particulars of the Injuries, and the nature and extent thereof and the claim made 
therefor, to the end that such claim may. be fully, fairly, and promptly Investi- 
gated, and that your failure to give written notice of such claim, in the manner 
and within the time aforesaid, shall be a bar to the institution of any suit on 
account of such injuries? . 

44. Should you enter the service of this company pending the approval of 
your application, and said application be not approved, do you agree to be re- 
moved from the service at once, but that at all times while in the service this 
shall constitute a contract of employment ; and do you agree that your employ- 
ment for any time, however short, or if you are already employed, that your con- 
tinuance in this company's employment for any time, however short, shall be a 
legal and adequate consideration for the execution of this contract, and that If 
your failure to perform or comply with any of the terms of this, your contract 
of employment, shall cause or contribute to your injury you will have no cause 
of action against this company, and hereby expressly waive the same? 



My present address is • 
Witness : 



-, Applicant. 



Dated at , 190— w 
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State of 



County of , 88: 

, being first duly sworn, says on oath that he is the applicant 

named In the foregoing application; that said application is signed by him; 
that the answers to questions in said application are made in his own handwrit- 
ing ; that each and all of the answers contained in said application are true, and 
that he has carefully read said application and knows its contents, and that same 
will be his contract of employment, and that he has executed and will retain 
in his possession a duplicate thereof. 



[seal.] 



Applicant. 
day of , 190— w 



Notary Public 



TE8TIM09T 07 H. B. 7ULLEB BEFOBE THB UNITED STATES INDVSTBIAL 

conassioH oh mat ii, 1900. 

Selief departmentt by railroads. — Some roads conduct relief departments, 
which are tept up principally by deductions from the wages of the employees 
each month. These associations are in name "voluntary," but in nature they 
are compulsory; that is, the old employees who do not belong to them are 
coerced or intimidated into joining them; and new applicants for employment 
are not hired unless they agree to become members of these associations. The 
employees have some voice in their management and are allowed a minority 
representation on the advisory boards, but the railroad companies in organ- 
izmg these associations and making tlie laws to govern them have shrewdly 
seen to it that the companies' representation on the boards is in the majority, 
and can at all times dictate and dominate the policy of the association. They 
have taken good care, too, to see to it that the law-making power of the asso- 
ciations can never fall into the hands of the employees. As I have said, these 
associations are kept up mostly by monthly deductions from the wages of the 
employees, but the companies agree to make good any deficiency in the fund. 
As a condition of receiving benefits, an employee must release the company from 
responsibility for injurv, because it agrees to make good any deficiency in this 
fund. As the figures of those who have investigated show that the amount paid in 
by the employees is suflftcient to fully cover the cost of carrying their risks, and 
that the amount paid into such fund by the company is only between one-fifth 
and one-sixth of the total amount paid in, it is considered that it is taking a 
very unfair advantage of the employees to require them to release the company 
from responsibility for injury. 

(For msuranoe rates, see Locomotive Engineers' Journal for September, 1896, 
pp. 784-789; for figures in regard to the amount contributed by railroad compa- 
nies to relief funds, see evidence of J. K. Ck)wen in hearings before the Indus- 
trial Commission on transportation, p. 306.) 

The effect of these associations on the relations between employer and em- 
ployee is anything but pleasant. The employees have had their eyes opened in 
regard to these associations. They see that through the intricate workings of 
these relief departments they are being financially robbed and deprived o| their 
legal rights in the courts, and they denounce them bitterly. 

The primary motives of railroad companies in operating these departments 
are avaricious rather than benevolent. First, because they require an employee 
to release them from responsibility for injury, and, second, because membership 
in the relief department keeps employees out of labor organizations on account 
of their being unable to pay the dues in both. In this way the employees are 
deprived of the great benefit of labor organizations and the company's hands 
are therefore more free to impose unfavorable conditions upon its men, and 
through this means they will become gradually bound up so that the company can 
do as it pleases with them. If these relief aepartments did not serve the pur- 
poses of releasing the company from responsibility for injury and alienating the 
interest of employees from labor organizations, there would not be many of them 
in existence. 

J have not had the time and means at my command to make as thorough an 
investigation of these departments as I would like to have done, but I have been 
able to gather enough evidence together to substantiate the chaj^ that they are 
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founded on iniquity and governed by laws that are in direct conflict with the 
spirit of American institutions, and are foisted upon the employees in defiance of 
the laws of our country. So numerous are the flagrant abuses practiced by 
railroad companies through these relief departments upon their employees that 
I will not attempt to cover them all, but will try to point out to you those that 
have appeared to me to be the most unjust and open to criticism. 

I wish flrst to call your attention to the blank applications for membership 
prescribed by three railroads which operate these associations : 

BALTIllOBB AND OHIO BAII^OAD COMPAinr — ^BELIEF DEPABTMBNT. 

Application for full memhership in the relief feature. 

To the Superintendent of the Relief Department: 

I, , of , in the county of and State of , desir- 
ing to be employed in the service of the Baltimore and Ohio Railroad Company 

as in the department, division, do hereby, as one of the 

conditions of such employment, apply for membership in the relief feature, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulations of said department hereafter adopted 
applicable to the relief feature ; for which regulations now in force reference is 
hereby had to any copy of the last edition of the book of regulations of said de- 
partment issued by the superintendent 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply monthly in advance from the flrst 
wages earned by me under said employment in each calendar month, sums at 
the rate of per month as a contribution to the relief feature of said de- 
partment, for the purpose of securing the benefits provided by said regulations 

for a member of class to myself, or in the event of my death to , or 

to whomever I may hereafter, from time to time, designate in writing by way 
of substitution, with the written consent of the superintendent; or if no such 
beneficiary be then living, to my next of kin (as determined by the laws of the 
State of Maryland), In accordance with regulation No. 18, subject to all the pro- 
visions and requirements of said regulations. 

I expressly stipulate that my marriage shall ipso facto have the effect to sub- 
stitute my wife in the place and stead of the beneficiary named above to receive 
said benefits, in the event of my death, if she be then living. 

I further agree that this application when accepted by the superintendent 
shall constitute a contract between myself and the said company as a condi- 
tion of my employment by the company, governed in its construction and etlect 
by the laws of the State of Maryland, and as such be an irrevocable power and 
authority to said company to appropriate the above amounts from my wages 
and apply the same as aforesaid, and shall constitute an appropriation and as- 
signment in advance to the said company in trust for the purpose of the relief 
feature, of such portion of my wages, which assignment shall have pre- 
cedence over any other assignment by me of my wages or of any claim upon 
them on account of liabilities incurred by me. 

I further agree that in consideration of the contribntlons of said company 
to the relief department and of the guaranty by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for the injury or 
death shall operate as a release of all claims against said company or any com- 
pany owning or operating its branches or divisions or any company over whose 
railroad, right of way, or property the said Baltimore and Ohio Railroad Com- 
pany or any company owning or operating its branches or divisions shall have 
the right to run or operate its engines or cars or send its employees in the per- 
formance of their duty, for damages by reason of such injury or death which 
could be made by or through me ; and that the superintendent may require as a 
condition precedent to the payment of such benefits, that all acts by him deemed 
appropriate or necessary to eflfect the full release and discharge of the said com- 
panies from all such claims be done by those who might bring suit for dam- 
ages by reason of such injury or death ; and also that the bringing of such a suit 
by me, my beneficiary or legal represencative, or for the use of my beneficiary 
alone or with others, or the payment by any of the companies aforesnid of 
damages for such injury or death recovered in any suit or determined by a 
compromise or any costs incurred therein, shall operate as a release In full ta 
the relief department of all claims by reason of meml)ership therein. 
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I also agree for myself and those claiming through me to be specially bound 
by regulation No. 11, providing for the final and conclusive settlement of all 
disputes by reference to the superintendent of the relief department and an 
appeal from his decision to the committee on the relief department 

1 understand and agree that this application when accepted by the suierln- 
tcjident shall constitute a contract between me and the said company. Iiy which 
uiy rights as a member of the relief feature and as an employee of said company 
shall be determined as to all matters within its scope; that each of the state- 
ments hf'rein contained and each of my answers to the qucsti(»ii8 asked by the 
medical examiner and hereto annexed shall constitute a warranty by me. the 
truth whei-eof shall be a condition of payment of the benefits aforesalil. 

I hereby certify that I am years of age; am correct and temperate in 

my habits, and have no injury or disease, constitutional or other, which will 
tend to shorten my life ; am now in good health, and able to iwrn a livelihood. 

In witness whereof I have signed these presents at , In the Stite of 

-, this day of , 18—. 



Witness : 



The foregoing application Is accepted at the office of the superintendent of the 
relief department, In Baltimore City, Md., this day of , 18—. 



Superintendent of the Relief Department, 

PENNSYLVANIA BAILBOAD COMPANY — ^RELIEF DEPARTMENT. 

Application for memhership in the relief fund. 
To the Superintendent of the Relief Department: 

I, , of , in the county of and State of , em- 
ployed in the service of the Pennsylvania Railroad Company, as upon 

the department, do hereby, by reason of such employment, apply 

for membership in the relief fund, and consent and agree to be bound by the 
regulations of the relief department of the said company as contained in the 
book of said regulations, approved by the board of directors, which I have read 
or have had read to me, and by any other regulations of the said department 
hereafter adopted, and by the provisions of any agreement or agreements made 
by the said company with any other corporation or corporations associating 
in adminstratlon of their i-espective relief departments, in accordance with said 
book of regulations. 

I also agree that the said company, by its proper agents, and in the manner 
provided In said regulations, shall apply as a voluntary contribution from any 
wages earned by me under said employment, or from benefits that may hereafter 
become payable to me, at the rate of per month, for the pun>ose of secur- 
ing the benefits provided for in the regulations for a member of the relief fund of 

the class, and additional death benefit, equal to the death benefit of 

the first class. Unless I shall othenvise designate in writing, with the approval 
of the superintendent of the relief department, death benefit shall be payable 
to (here designate the beneficiary or beneficiaries). 

And if any person now or hereafter designated by me to receive the death 
benefit shall not be living or shall be incapacitated for executing the requisite 
receipt and release, or if there shall be no such person, the death benefit shall be 
payable as provided in the regulations of the relief department for such event 
And I agree that the acceptance of benefits from the said relief fund for injury or 
death shall operate as a release of all claims for damages against said company 
arising from such injury or death which could be made by or through me, and 
that I or my legal representatives will execute such further instrument as may 
be necessary formally to evidence such acquittance. 

I also agree that this application, when approved by the superintendent of 
the relief department, shall make me a member of the relief fund on and from 
the date upon which, by the provisions of the regulations and the terms of this 
application, it takes eflfect, and shall constitute a contract between myself and 
the said company, and that the terms of this application and the regulations of 
said department shall, during my membership, be a part of the conditions of ray 
employment by the company, and that the same shall not be avoided by any 
change in the character of my service, or locality where rendered while In such 
employment, nor by any chanj?€ In the amounts applicable from my wages to the 
relief fund which I may hereafter consent to, and that the agreement that the 
above-named amounts shall be approprinte<l from my wages shall apply also to 
tnj other amounts arising from changes made as aforesaid, and shall constitute 
an appropriation and assignment In advimce to Wie ^9l\^ cotjk^^xs^ > Va. ^'^^'^Js^V ^^^ 
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the purposes of the relief fund, of such portions of my wages, which asslgrnment 
shall have precedence over any other assignment hy me of my wages, or of any 
claim upon them on account of liabilities incurred by me. 

I also agree, for myself and those claiming through me, to be especially bound 
by regulation numbered 65, providing for final and conclusiye settlement of all 
disputes by reference to the superintendent of the relief department and an 
appeal from his decision to the advisory committee. 

I certify that I am correct and temperate In my habits ; that so far as I am 
aware I have no Injury or disease, constitutional or otherwise, which will tend 
to shorten my life, and am now In good health and able to earn a livelihood. 

I also agree that any untrue or fraudulent statement made by me to the medi- 
cal examiner, or any concealment of facts in this application, or resignation 
from the service of the said company, or my being relieved from employment 
and pay therein at the pleasure of the company or Its proper ofllcers, shall for- 
feit my membership In the aforesaid relief fund and all benefits, rights, or equi- 
ties arising therefrom, excepting that my leaving the service shall not (in the 
absence of any of the other foregoing causes of forfeiture) deprive me of any 
benefits to the payment of which I shall have previously become entitled by 
reason of accident or sickness occurring while in the serivce. 

This application to take effect the day of , A. D. , If I shall be 

on duty on that date ; otherwise upon the date of my going on duty thereafter. 

In witness whereof I have signed these presents at , In the county 

of , State of , this day of , A. D. , 

Witness: (Signature) . 

The foregoing application is approved at the oflice of the superintendent of 

the relief department, at , in the county of ^ State of ^ 

this day of , A. D. . 

(Signature) , 

Superintendent of the Relief Department 

Application for membership in the Philadelphia and Reading Relief Asaociation, 

To the Superintendent of the Philadelphia and Reading Relief Association: 

I, , of , in the county of , and State of , em- 
ployed, or about to be employed, in the service of the Company as 

the — ■ do hereby, by reason of such employment, apply for membership In 

the Philadelphia and Reading Relief Association, and consent and agree to be 
bound by the regulations of said association, as contained in the book of said 
regulations, approved by the advisory committee, which I have read or have had 
read to me, and by any other regulations of the said association which may 
be hereafter adopted. 

I also agree that the said company, my employer, or any other company whose 
employees may become members of the said association, and which may here- 
after employ me, shall, by its or their proper agents, and in the manner provided 
In said regulations, apply as a voluntary contribution from any wages earned by 
me under such employment, or from benefits that may hereafter become pay- 
able to me, at the rate of {$ ) per month, for the purpose of secur- 
ing the benefits provided for In the regulations for a member of the said asso- 
ciation of the class, and additional death benefit equal to the death 

benefit of the first class. Unless I shall otherwise designate In writing, with 
the approval of the superintendent of the relief association, death benefit shall 

be payable to . [Here designate the beneficiary or beneficiaries.] 

And If any person now or hereafter designated by me to receive the death 
benefit shall not be living at the time of my death, or shall be incapacitated 
for executing the requisite receipt and release, or If there shall be no such 
person, the death benefit shall be payable as provided In the regulations of the 
association for such event. Any funeral or other expenses Incident to my death 
which shall have been paid by the superintendent of the relief association In 
Accordance with the regulations, shall be held to be In part payment of the said 
death benefit, and the amount so paid shall be deducted from the total amount 
of said death benefit before payment to the person or persons entitled to receive 
the same. And, in consideration of the contribution to be made to the relief 
fund of the said association by the Philadelphia and Reading Railroad Com- 
pany, and its successors, and of the agreement of the several associated com- 
panies in respect of any deficit in the relief fund for benefits to their respective 
employees, I hereby agree that the acceptance of benefits from the said relief 
fund, or from said association, for Injury or death, shall operate as a release of 
a)] cJaJms for damages against said company, my employer, and against any 
of sa Id associated companies by which I may hereafter be employed, arising from 
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such Injury or deatb, which could be made by or through me, and that I or 
my legal representative will execute or, where necessary, procure to be Executed, 
such further instrument as may be necessary formally to evidence such ac- 
quittance. 

I also agree that this application, when approved by the superintendent of 
said association, shall make me a member of said assoctiation on and from the 
date upon whicli, by the provisions of the regulations of said association and 
the terms of this application, it takes effect, and shall constitute a contract 
bet^'een myself and said company, my employer, and such of the associated 
companies by which I may be hereafter employed, and that the terms of this 
application and the regulations of said association shall, during my membersfiip, 
be a part of the conditions of my employment by said companies, or any of them, 
and that the same shall not be avoided by any change in the character of my 
service, or locality where rendered, while in such employment, nor by any change 
in the amounts applicable from my wages to the relief fund which I may here- 
after consent to, and that the agreement that the above-named amounts shall 
be appropriated from my wages shall apply also to any other amounts arising 
from changes made as aforesaid, and shall constitute an appropriation and as- 
signment in advance, to the said company or companies, my employers, in trust, 
for the purposes of said association, of such portion of my wages, whidi assign- 
ment shall have precedence over any other assignment by me of my wages or 
of any claim upon them on account of liabilities incurred by me. 

I also agree for myself and those claiming through me to be especially bound 
by the regulations providing for final and conclusive settlement of all disputes 
by reference to the superintendent of said association and an appeal from his 
decision to the advisory committee. 

I certify that I am correct and temperate In my habits; that, so far as I 
am aware, I have no injury or disease, constitutional or otherwise, which will 
tend to shorten my life, and am now in good health and able to earn a livelihood. 

I do hereby further acknowledge, consent, and agree that any untrue or 
fraudulent statements made by me to the medical examiner, or any conceal- 
ment of facts in this application, or my resignation from the service of 
said company, my employer, or from any of the associated companies, or my 
being relieved from employment and pay therein at the pleasure of the said 
companies, or any of them, or their proper officers, shall, except as otherwise 
provided in the regulations, forfeit my membership In the said association, 
and all benefits, rights, and equities arising therefrom, excepting that my 
leaving the service shall not (in the absence of any of the other foregoing 
causes of forfeiture) deprive me of any benefits to the payment of which I 
shall have previously become entitled by reason of accident or sickness occur- 
ring while In the service. 

This application shall take eflfect on the day of , A. D. , If 

on that date I shall be on duty in the service of the said company ; otherwise 
upon the date of my going on duty in such service, and am not at the time 
suffering from injury or disease. 

In witness whereof I have signed these presents at , In the county 

of ^ state of , this day of , A. D. , 



Signature of applicant. 
Witness : . 



Signature of parent, guardian, or husband. 

Witness: , 

Witness to signature of parent, etc. 

The foregoing application Is approved at the office of the superintendent of 

the Philadelphia and Reading Relief Association at Philadelphia, Pa., this 

day of , A. D. 



Superintendent of the Philadelphia and Reading Relief Association. 

It is claimed by some of the defenders of these departments that membership 
In them is "strictly voluntary." This argument is denied by the employees 
and others who have investigated the subject, and so convincing are the facta 
to the contrary that the argument is not taken seriously by those who have 
become acquainted with the Inside workings; but fearing the same old argu- 
ment might be presented to this Commission I will point out a few of the facts 
which to my mind clearly prove the fallacy of the contention. In a table 
which I will submit later I will show that a large va«L\oT\.t5 ^1 \>afe <ekv\>\ws^»85>» 
who have spoken on the matter say that Vt \a Viec«s^wr3 Xia \q\x3l XX^fe ^^>Nfe^ 
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departments to secure employment, or that they are intimidated or coerced 
into Joihing them after securing employment Prof. E. R. Johnson, of the 
University of Pennsylvania, who made an investigation of these departments, 
In his evidence before this Commission said : 

♦ ♦ ♦ "A prominent x)fflcial of an important railway corporation told me 
in a confidential conversation that he did not care whether the membership 
in relief association was compulsory or not At that time his railway made 
membership in his association compulsory ; but he stated that he did not care 
whether it was compulsory to Join the association or not, for the reason that 
the indirect pressure that the corporation could bring to bear would accouiplisli 
thQ same result." 

After making this statement he was asked this question: "Did they force 
the employees?" To this question he answered: "Yes." (Hearings before 
the Industrial Commission on the subject of Transportation, p. 57.) 

In the application for membership in the Baltimore and Ohio Relief Depart- 
ment, heretofore quoted, the following appears: 

" I, , of , in the county of and State of , de- 
siring to be employed in the service of the Baltimore and Ohio Railroad Com- 
pany as in the department, division, do hereby, as one of 

the conditions of such employment apply for membership in the relief feature, 
and consent and agree to be bound by all the reflations of the relief depart- 
ment now in force and by any other regulations of said department hereafter 
adopted applicable to the relief feature." 

When an employee is required to join the relief department as a condition of 
employment is not membership in that department compulsory? 

President C. P. Huntington, of the Southern Pacific Railway, in a circular 
issued February 15, 1900, establishing the relief department on that road, said: 
"Applicants for employment after March 1, 1900, must become membera of the 
relief department before entering the company's service." (Railroad Train- 
men's Journal for April, 1900, p. 335.) 

I think this is sufiicient evidence to prove to a reasonable mind that member- 
ship in these associations is not voluntary, and I would not encroach upon the 
Commission's time by submitting any further proof were it not for the fact that 
In the face of all the evidence that has been produced. I expect you will find 
some people who will still insist that membership is voluntary, so I wish to call 
your attention to the evidence of Hon. J. K. Cowen, president of the Baltimore 
and Ohio Railroad, before this Commission October 21, 1899: 

In answer to a question by Senator Mai lory, he snid : " If a person comes into 
the service now he agrees to go into the relief department." 

In answer to a -question by Commissioner Farquhar, he said : " He can not 
get into the service without going into the relief department unless he is over 
age and for some special reason is relieved." (Hearings before the Industrial 
Commission on Transportation, p. 306.) 

The next claim made for these departments is that the money received from the 
employees to keep up the fund is given in " voluntary contributions." If mem- 
bership in these associations is compulsory It necessarily makes the payment of 
these moneys compulsory, and to prove the former is but to prove the latter. 
Therefore I think it almost a waste of time to say any more on that proposition, 
but it might be well to here call your attention to the straits these companies 
must have been in when making the laws to govern these departments to find 
words deceptive enough to answer their purposes but still look good on the 
outside. 

That they were in a measure unsuccesful in this is shown by their making a 
new definition for the word " contributions." On page 21 of the regulations gov- 
erning the Baltimore and Ohio Relief Department I find the following: "The 
word * contribution,' wherever used in these regulations, refers to the sums paid 
into the treasury of the company on account of the relief feature, either by 
appropriation of wages earned or by deposits of cash for or by members." 

On page 29 of the regulations governing the Pennsylvania Voluntary Relief 
Department I find it defined in this way: "The word * contribution,' wherever 
used herein, shall be held to mean such portion of wages or benefits, or cash 
payments in lieu thereof, as a member shall have agreed in his application shall 
be applied for the purpose of securing to him the right to benefits from the relief 
fund." 

On page 30 of the regulations governing the Philadelphia and Reading Relief 
Association I find it defined in these words: "The word •contribution,* wher- 
ever used herein, shall be held to mean such portion of wages or benefits, or 
cash payments In lieu thereof, as a member shall have agreed In his applictitioD 
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Shall be applied for tbe purpose of securing to him the right to benefits from the 
relief fond." 

They first compel a man to join these associations and agree to allow them to* 
keep a part of his wages each month, and then want to call it a contribution. 
If there was not an attempt at deception in this matter, why did they pick a 
word that required so much defining? I believe that the general understanding 
of the word contribution is to give of one's own free will, and I deny that tbese 
employees pay this money in that spirit And while they may not have the 
means of education at their command that the railway managers have, they are 
well enough acquainted with the Bnglish language to know that white Is not 
black and a thousand definitions will not make green mean yellow. 

Now as to the objects or motives of railway managers in operating these 
departments. The companies claim that the object is benevolence. We dispute 
this, and claim, on the other hand, that their motives are avaricious. 

What tbe comi>anies would have Us believe are their motives are printed In^ 
their regulations, and it might be well to quote them. On page 9 of the regula- 
tions governing the Pennsylvania Railroad Voluntary Relief Department, I 
find this declaration : 

**The object of this department Is the establishment and management of a 
fund to be known as * The relief fund,' for the payment of definite amounts to- 
employees contributing to thfe fund, who under the regulations shall be entitled 
thereto, when they are disabled by accident or sickness, and in the event of 
their death, to the relatives or beneficiaries specified in the applications of such 
employees." 

On page 3 of the regulations gpvernlng the Philadelphia and Reading Relief 
Association, the purpose is stated in this lang^uage : 

**The object of this association Is the establishment and management of a 
fund to be known as * The relief fund,' for the payment of definite amounts to 
members of the association, when, under the regulations thereof, they shall be 
entitled thereto by reason of disablement from accident, sickness, or other 
cause, and. In the event of their death, to their relatives or other beneficiaries 
specified in their applications for membership or thereafter designated in ac> 
cordance with the said regulations." 

On page 4 of the regulations governing the Baltimore and Ohio Relief De- 
partment, It is put briefiy In this language : 

*'The relief feature will afford relief to Its members entitled thereto when 
they are disabled by Injury or sickness, and to their families in the event (Xt 
their death." 

But we are fully convinced that these luring promises are only for the pur- 
pose of throwing dust in the eyes of the employees, and that the primary 
objects of the railroad companies in operating these departments are to deprive 
the employees of the right to sue in case of Injury, and to keep them out of 
labor organizations. 

As I have said before, I think If these two things could not be accomplished 
there would not be many relief associations in existence. Taking the second 
question first, I will give you what I think are good reasons to base tbis claim on : 

In the first place, many of the employees say that they believe one of the 
objects of the companies is to keep them out of labor organizations. They also 
testify that It serves this purpose, for men are sometimes unable to keep up the 
dues In the relief department and their labor organizations, and as it is com- 
pulsory on them to pay dues into the relief department they must withhold their 
membership from the labor organizations. 

In 1889, shortly after these relief associations had been started, Mr. E. F. 
O'Shea, grand secretary and treasurer of the Brotherhood of Railroad Brake- 
men, in answer to questions submitted by the Department of Labor in regard 
to relief associations, said : 

*' Some of the principal lines have lately organized so-called relief associa- 
tions for the ostensible purpose of * caring for our dear employees,' but the real 
purpose is to undermine and ultimately to destroy the brotherhood and place 
the men entirely at the mercy of the corporations. The brakeman does not 
leceive wages commensurate with tbe work he performs or tbe dangers he is 
compelled to undergo, hence he Is unable to keep up his membership in more 
than one organization, and as a portion of his wages Is retained each month 
for his membership in the relief fund he has no choice In the matter. A protest 
will result in discharge, and a discharge forfeits all moneys paid into the 
fund. The relief fund is a delusion and a snare, and many of the brakemen 
know it from bitter experience." (Fifth Annual Report of the Ck)mmlssiQuei: 
of Labor, p. d9.) 
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Prof. B. R. Johnson, in testifying before this commission, said : "A majority 
-of railroad men could not afford to carry insurance in the relief departmenti 
and in the brotherhoods; both the relief departments rather worked against 
the beneficial departments of the brotherhoods." Further he was asked : ** Did 
it lessen their allegiance to the brotherhood organization?" To this he 
answered : " Yes ; and made It rather difficult fbr a man who was to be a 
member of the relief department to join the brotherhoods." (Hearings before 
the Industrial Commission on Transportation, p. 57.) 

Now, as to the other motive that prompts these companies — ^that of depriving 
employees of the right to recover for injury : 

Each of these companies, as will be noted by glancing over the applications 
for membership in the relief department, requires as a condition of receiving 
benefits from the fund that the employee shall release it from all claims for 
-damages arising from such injury. 

If the companies are prompted by a spirit of benevolence, why do they take 
-such an unfair advantage of an injured employee? Is it benevolence to strip 
a cripple of the legal rights given him by the laws of the land? One of the 
strongest evidences that the greatest desire of railroad companies is to prevent 
the paying of damages is alTorded by watching their actions in such matters, 
and I desire right here to call the Ck>mmis8ion's attention to the attitude of 
some of our railway managers toward their employees who have been injured 
in the service and have sought redress in the courts — ^the way they discourage 
these employees and apparently use every means at their command to suppress 
the evidence and truth In these cases. For instance, a road is running from 
Pennsylvania Into Ohio. The laws and courts of Ojiio are considered by the 
employees to be more fair and equitable than those of Pennsylvania, and the 
employee of this road when he sues naturally goes to Ohio to enter suit, and the 
case is tried in Ohio. He has to depend on his fellow-employees, who are his 
witnesses, to go voluntarily into Ohio to give evidence, because, as I understand 
it, they can not be compelled to go from one State into another to give evidence 
In such cases. The officers of the road go to these witnesses and tell them 
that they do not have to go into Ohio to testify unless they want to, and they 
give them to understand that it is the company's desire that they do not go. 
These employees are talked to by their superior officers, from the train master 
up to the general superintendent, and are finally persuaded not to go. Then 
the only way left open for the injured employee to get their testimony is to 
go into Pennsylvania and take their depositions. The practice in taking these 
depositions is for the counsel on both sides to get together and mutually agree 
on a date on which they will go together and take the depositions. The counsel 
for the company advises the officers of the road what day they will come, and 
the company then goes to these witnesses whose testimony would be favor- 
able to the employee and gets them to go to some place where they can not be 
found on the day the depositions are being taken. 

It is made known to these witnesses, too, that they will lose nothing for the 
loss of time and expenses while evading the lawyers. Then, too, If a good wit- 
ness for the plaintiff Is on a run that takes him Into Ohio, and they fear he will 
be subpoenaed some time while in Ohio, they will in some instances put him on 
another part of the road to work, so that he will not run Into Ohio. These wit- 
nesses know and feel in their own hearts that they are doing a wrong to their 
fellow-employee, but the remonstrances, or at least the suaslve talk of a general 
superintendent, who has probably never honored them with an audience before, 
is too much for their will power, and they finally bend. And in this way the 
poor employee who has been injured through some fault of the company is 
deprived of some of his best witnesses. I remember, however, of one case where 
a man was handled in this way, and he was taken to task for it by his lodge of 
our organization ; and when he fully realized the way his fellow-workmen felt 
about it, he took com'age and went and freely gave his testimony ; and the plain- 
tiff, who was a member of a sister organization, recovered several thousand 
dollars for the loss of a hand. 

What I desired to bring out by the foregoing was to show the means railroad 
officers will resort to to save damnge suits ; and it strengthens my assertion that 
one of the main features of the relief departments is to prevent the collection of 
4a mages for Injury, when the company is liable. 

But no stronger evidence can be obtained, showing the objects of these relief 
associations, than to take some of the history of the actions of the companies 
toward legislation which sought to nullify these release contracts. A few years 
ago. when such legislation was proposed in the State of Iowa, the Chicago, 
Burlington and Quiucy Railroad Company, which operates a relief department, 
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marshaled all of Its forces and Influence and resorted to some questionable 
means to defeat this measure. 

The flgbt made by the railroad employees in Iowa aroused so much public 
fientiment against these departments in that part of the country that the Penn- 
sylvania Company was very much disturbed lest their association would be 
stripped of its best feature by State legislation in that section of the country. 
So at the last session of the Indiana legislature It sought to legalize its relief 
department by statute and had Its attorneys draft the following bill, which was 
Introduced in the senate by a senator who was favorable to that corporation: 

[EngroflBed senate bill No. 386.] 
A BILL for an act making It lawful for railroad companies owning or operating railroads In the 
State of Indiana, and for all other corporations, companies, firms, or i)er8on8 employing labor 
in said State, to organize and maintain relief departments for the creation, maintenance, and 
management of relief fnnds for the payment of benefits to employees contributing to sach 
funds when disabled by accident or sickness, and in the event of their death to their relatives 
or other beneficiaries, authorizing employees to agree to contribute, and to contribute volun- 
tarily to such funds, providing that the expense and cost of managing, caring for, investing, 
and disbuTsing such funds shall be borne solely by said corporation, companies, firms, or per- 
sons; that they shall be liable for the safe-keeping thereof, and for any deficiency in said funds, 
providing for the acceptance of benefits from said funds by the members and their benefici- 
ariee, and prescribing the effect of such acceptance, and matters relating thereto, and declar- 
ing an emergency. 

Section 1. Be it enacted hy the general aasemhly of the State of Indiana, That 
It shall be lawful for railroad companies owning or operating railroads in said 
State, and for all otJier corporations, companies, Arms, or persons employing 
labor in said State to organize and maintain relief departments for the creation, 
m|iintenance, and management of relief funds for the payment of benefits In 
delinite amounts to employees contributing to such funds when they are dis- 
abled by accident or sickness, and, in the event of their death, to the relatives or 
other beneficiaries of the decedent who may be specified in the application for 
membership of such employees. 

Sec. 2. The employees of such companies, corporations, firms, and persons may 
agree to contribute and may contribute voluntarily to the creation and main- 
tenance of such funds, but all the expense and cost of managing, caring for, 
Investing, and disbursing such funds shall be borne solely by the companies, cor- 
porations, firms, and persons, and they sliall be liable for their safe-keeping and 
for any deficiency in the funds to pay the benefits agreed upon. 

Sec. 3. In case of personal injui*y to any employee or of his death while a 
member of any such relief department and entitled to benefits, he or his bene- 
ficiary named in the application for membership may accept the benefits from 
the relief fund in lieu and in bar of any damages resulting from such injury 
or death, and the acceptance of benefits from the relief fund to which such em- 
ployee or his beneficiary is entitled by reason of membership in the relief de- 
partment shall be a valid defense to any action for damages resulting from 
such injury or death, but nothing contained herein or in any contract of such 
employees shall operate to deprive him or his representatives of his or their 
right of action for damages resulting from such injury or death if such em- 
ployee or his beneficiary does not accept the benefits from such relief fund. 

Sec. 4. An emergency exists for the immediate taking effect of this act ; there- 
fore the same shall be in force from and after Its passage. 

The company worked hard for the passage of this measure and kept a num- 
t)er of its employees at Indianapolis trying to show the legislators the blessings 
of their so-called " voluntary relief department" The bill was referred to the 
committee on Judiciary, which reported the bill with amendment, as follows : 

•• Mb. President : Your committee on Judiciary, to which was referred senate 
bill No. 335, introduced by Senator Hogate, has had the same under considera- 
tion and begs leave to report the same back to the senate with the recommenda- 
tion that said bill be amended by adding to section 3 the following : 

"Amend by adding to section 3 the following : 

*' * Provided, That there shall be paid to any employee or beneficiary any and 
all benefits to which he is entitled by reason of such membership for the period 
of 15 days after his injury, and the acceptance of such benefit shall not operate 
as a bar in a suit for damages on account of such injury ; and any act done, or 
any release or contract executed, within 15 days of any injury received by any 
member of any such association, shall not be a bar to any suit for damages on 
account of said injury ; and that when so amended said bill do pass.' 

"J. D. Eably, Chairman," 

The amended report was concurred in February 17, 1S99, and on February 2A^ 
1809, the bill was called up by Senator Uogate, W\^ m\vii -wX^i Va!CtQ^\\R5^ W vs^^ 



62 LIABILITY OF COMMON CARRIERS. 

read a third time by sections. It was then again amended by strilcing out all 
of lines 11 and 12, after the word *' death," in section 3. And then it was still 
further amended by striking out all of section 3. 

This left a measure that was undeceptive and would have carried out every 
IW'inciple set forth in the Pennsylvania Company's declaration of pur];>ose8 of its 
relief fund. But this kind of legislation was not what it was seeking ; it was 
seeking to legalize these release contracts; and when these iniquitous pro- 
visions were stricken from the bill the senator who had introduced it, and, as 
I understand it, introduced it at the instance of the Pennsylvania Company, 
moved to strike out the enacting clause, which motion prevailed, and it killed 
the bill. 

Mr. Chairman, I have taken particular pains to look up the history of this 
Indiana legislation in order to give you the exact facts. I placed myself in 
communication with the secretary of state of Indiana ; also with the chairman 
of the legislative board of railroad employees of that State, who was in attend- 
ance at Indianapolis during that session of the legislature, and to substantiate 
my statements I submit their letters : 

Depabtment of Stats, 
Inoianapous, Ind., January 22, 1900, 
H. R. Fuller, Washington, D, C. 

Deab Sib : I herewith inclose to you a type-written copy of senate bill No. 335, 
introduced in the senate of the sixty-first general assembly. The original bill, 
with the amendments added thereto, had been ordered to engrossment, after 
which, on February 24, the enacting clause was stricken out, and therefore the 
bill was killed. 

Very truly, yours, Geo. W. Gonseb, Deputy Secretary. 

I again wrote to the secretary of state for more details in regard to this bill 
and received the following letter : 

iNDLkNATOLis, Ino., March 12, 1900. 
H. R. FuLLEB, Washington, D. 0. 

Deab Sib: Replying to your favor of March 10, I beg to say that senate bill 
No. 335 was introduced into the general assembly by Hon. Enoch G. Hogate, a 
Republican senator. On February 24, 1S99, the bill was called up by Mr. 
Hogate and read a third time by sections. Senator Minor, a Democrat, made 
the following motion : 

** I move you that senate bill No. 335 be referred to a committee of one and 
amended by striking out all of lines 11 and 12 after the word * death ' in section 
8," which motion prevailed. 

Senator Morris Winfleld, a Democrat from the district composed of Cass and 
Pulaski counties, made the following motion : 

*' I move you that senate bill No. 335 be amended by reference to a committee 
of one, its author, with instructions to strike out section 3," which motion pre- 
vailed, on a decision whereon 21 senators voted in the affirmative and 13 sena- 
tors voted in the negative. 

The bill as amended did not meet the approval of Senator Hogate, who there- 
upon moved to strike out the enacting clause, which motion prevailed. If there 
is any blame to be attached to either party for the defeat of this bill, it can 
only be attached to the Democratic party. 
Very truly, yours, 

Union B. Hunt, Secretary of State. 

The following is the statement made by Mr. B. L. Frederick, the chairman of 
the railroad employees' legislative board: 

Indianapolis, Ini^l, May 16, 1899. 
II. R. FuiJJEB, McKees Rocks, Pa. 

Deab Sib : Your letter of the 1st instant relative to the bill introduced at the 
last session of the general assembly of this State, making it lawful for railroad 
companies and other corporations to organize and maintain relief departments, 
received. 

This bill, which was known as S. B. 336 and introduced by Senator Hogate, of 
Boone County, was, I understand, drawn up by Mr. Samuel O. Pickens, of this 
city, and the chief counsel for the Pittsburg, Cincinnati, Chicago and St Louis 
Railway in this State. This company (Pittsburg, Cincinnati, Chicago and St 
Louis Railway) kept G of their employees stationed at the state house during 
the entire session, working in the interest of this measure — they having a list 
showing the percentage of members and nonmembers on each division to show 
that the relief department as conducted by that company was purely voluntary 
uad not compulsory. On 2 or S of these division^ the per'^entage of membership 
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feas as low as 60 per cent, but upon Investigation I find the majority of the 
employees on these divisions that have a low percentage are men who are past 
the prime of life and would be considered by other Insurance companies as 
poor risks. 

The bill met with great opposition from the representatives of the employees 
for this reason: That the acceptance of the benefits of the relief association 
was a valid defense for the company in a suit for damages. 

When the bill came up for passage with the amendment attached all interest 
was lost, showing conclusively that the bill was introduced to have the relief 
departments act as a bar in a suit for damages. 

Trusting you will find this information sufiicient, I am, sir, 

Very respectfully, yours, B. L. Fuedebick. 

Chairman Indiana Legislative Board, 

Subscribed and sworn to before me this 29th day of March, A. D. 1900. 
[8KAL.] John W. Donnelly, 

Notary Public in and for Cook County, Illinois. 

Now, I wish to call your attention to the remarkable wording of the title of 
this bill. Note how lucidly it sets forth every provision of the bill except the 
release provision. That is covered by these harmless-appearing words : " and 
prescribing the elTect of such acceptance, and matters relating thereto." Indeed, 
the language of the bill is almost a repetition of that in the title, with this one 
exception. If there was not an attempt to deceive, why did they not clearly 
express this provision in the title of the bill? If this release clause was fair, 
why were they afraid to set it forth in the title as they did the other provisions 
of the bill? Why did they not say in the title: ** and the acceptance of benefits 
from the relief fund shall be a valid defense to any action for damages resulting 
from such injury or death?" 

But this is not all the evidence that can be produced to show that the greatest 
object aimed at is to save damage suits. The employees are almost unanimous 
in that opinion. Prof. E. R. Johnson, whose testimony I have already referred 
to several times, speaks this way : " I think the corporations have organized the 
relief departments not from philanthrophy, but because it is good business." 
He further says:. "I think the economic motive is the motive of the corpora- 
tions." (Hearings before the Industrial (Commission on transi)ortation, pp. 
68-59.) 

President Cowen, of the Baltimore and Ohio Railroad Company, in his evi- 
dence before this Commission, said: "And practically the effect of the relief 
department has been to almost entirely wipe out litigation with employees on 
account of injuries ; not entirely, but almost entirely. I think really it is quite 
a rare case now for us to have much trouble with our employees." 

If we had no more evidence, would not this admission make absurd any pre- 
tension that the relief departments were not organized for the purpose of saving 
damage suits? 

But it is argued by the friends of the relief associations that anything that 
will save litigation Is commendable. To my mind this is a wrong conception. I 
will agree, however, that anything that will remove the cause for litigation is 
oonunendable. We should not allow the railroad companies to escape the respon- 
sibility for injury to their employees, and then they would take more precau- 
tions to protect the lives and limbs of their employees; and the result would 
be a decrease in the number of accidents, and consequently the cause for litiga- 
tion would be lessened. This would be going to the root of the evil, which is 
the right way to go about it 

It Is said by those who have investigated this question that the companies 
contribute only about 16 or 20 per cent of the relief funds, but still they claim 
the right to make an employee release them from responsibility for Injury 
before they will allow him to draw benefits from this fund of which he and his 
fellow employees have contributed over 80 per cent For the paltry sum which 
is the company's contribution to the benefits he draws, he is deprived of the 
legal rights given him by the laws of the land. To plainly show the real in- 
justice of this part of the scheme I will draw an example of how it works with 
an employee who is injured and is entitled by law to recover for such injury: 
An employee who is a member of the relief department loses an arm. We 
would say that the courts would allow him $5,000 for this injury. We will 
now say that he receives $100 from the relief fund, $20 of which the company 
has contributed. For this $20 he surrenders his right to the $5,0(X) which he 
Is entitled to according to law, and he Is out the difference between $20 and 
16,000. which is $4,980. 
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As previously stated, tbe companies have the majority on the governing 
boards, and therefore practically make the laws and dictate the policy of these 
associations; and it is imiiosslble for the employees' representatives to change 
these laws to an equitable basis. 

I Sisk the question : If the employees contribute 80 per cent of the funds why 
should they not have a majority representation? I would like to be shown 
another business institution that is run in such an arbitrary manner. Where 
if you please, could we find a railroad president or director who owns the con- 
trolling interest in a road who would allow it to be run by the minority stock- 
holders? 

I have often heard the phrase used, " the tail wagging the dog," but it never 
presented itself so strongly to me as it does in this feature of the relief 
departments. 

The amounts paid in disability and death claims by these associations are not 
commensurate with the amounts paid in dues. The Insurance departments of 
our brotherhoods, and even the old-line insurance companies, give better rates. 
I have not had the time myself to go into this feature of the question and give 
you the exact figures, but I have here a very able and carefully prepared com- 
parison made by one of the editors of our organizations, which I submit, as 
follows : 

THE PLANT SYSTEM — ^REUEF AND HOSPriAL DEFABTMENT. 

We alluded to the philanthropic pose of Superintendent Dunham, of the 
Plant System, in our August number, and stated therein that in forcing his 
relief and hospital scheme on the employees it was compelling them to share the 
company's losses without sharing in its profits. 

We have before us the printed application for membership which Is headed 
" Plant System relief and hospital department." This document is too long for 
space at our disposal in this issue, and we will use such quotations as will 
answer our purpose at this time and if found necessary will publish in full 
later. This document Is addressed to the superintendent and chief surgeon, 
and reads (the name and place added) : 

" I. Richard Roe, of Brunswick, Ga., desiring to be employed in the service of 
the companies constituting the Plant System as engineer In the train depart- 
ment, do hereby, as one of the conditions of such employment, apply for mem- 
bership In the relief and hospital department, and consent and agree to be bound 
by all regulations of the relief and hospital department now In force, and by 
any other regulations of said department hereafter adopted." 

It will be readily seen that employment in any capacity depends upon the 
physical possibility of the applicant coming within the requirements of the med- 
ical examination, which is more searching than the examination of any old-line 
insurance company, as it covers not only physical conditions but eyesight, hear- 
ing, and color list. And it is safe to say that no man, however proficient in the 
business, or how badly he may need work or they need his services, can obtain 
it only through the one channel, the relief and hospital department, and not then 
if for any reason the superintendent or medical examiner does not want him to 
pass. The application further says : 

" I also agree that the said companies, or either of them, by its or their proper 
agents and in the manner provided In said regulations, shall apply monthly in 
advance, from the first wages earned by me under said employment in each cal- 
endar month, sums at the rate of per month as a condition to the relief and 

hospital department for the purpose of securing the benefits provided by said 

regulations for a member of class to myself, or in the event of my death 

to . 

** I expressly stipulate that my marriage shall ipso facto have the elTect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits in the event of my death, if she be then living. 

" I further agree that this application, when accepted by the superintendent 
and chief surgeon, shall constitute a contract between myself and the said com- 
panies, and each of them, as a condition of my employment by the company, gov- 
erned in its construction and effect by the laws of the State of Georgia, and as 
such be an Irrevocable power and authority to said companies, or either of them» 
to appropriate the above amounts from my wages and apply the same as afore- 
said, and shall constitute an appropriation and assignment in advance to the 
said companies, or either of them, in trust for the purposes of the relief and hos- 
pital department, of such portions of my wages, which assignment shall have 
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precedence over any other assignment by me of my wages, or of any claim upon* 
tbem on account of liabilities incnrred by me. 

" I further agree that in consideration of the contributions of said companies- 
to the relief and hospital department, and of the guaranty by them of the pay- 
ments of the benefits aforesaid, the acceptance of benefits from the said relief 
and hospital department for injury or death shall operate as a release of all 
claims against said companies, and each of them, for damages by reason of such 
injury or death which could be made by or through me ; and that the superin- 
tendent and chief surgeon may require, as a condition precedent to the payment 
of such benefits, that all acts by him deemed appropriate or necessary to effect 
the full release and discharge of said companies, and each of them, from all 
such claims, be done by those who might bring suit for damages by reason of 
such injury or death ; and also that tbe bringing of such a suit by me, my bene- 
Sciary, or legal representative, or for the use of my beneficiary alone, or with 
>thers, or the payment by any of the companies aforesaid of damages for such 
njury or death, recovered in any suit or determined by compromise, or of any 
!OBts incurred therein, shall operate as a release in full to the relief and hospital 
lepartment of all claims by reason of my meml)ership therein. 

** I also agree, for myself and those claiming through me, to be specially 
mnnd by regulation No. 13, providing for the final and conclusive settlement of 
111 disputes by reference to the superintendent and chief surgeon of the relief 
ind hospital department ; and an appeal from his decision to the* committee on 
iie relief and hospital department 

I understand and agree that this application, when accepted by the superin- 
^ndent and chief surgeon shall constitute a contract between me and the said 
:x>mpanies, and each of them, by which my rights as a member of said relief 
and hospital department and as an employee of said companies, or either of 
them, shall be determined as to all matters within its scope, that each of the 
statements herein contained and each of my answers to the questions asked by 
the medical examiner, and hereto annexed, shall constitute a warranty by me,. 
the truth whereof shall be a condition of payment of any of the benefits 
aforesaid.'* 

It will be noted that the applicant agrees that the acceptance of his applica- 
tion creates a fixed and immutable condition of his employment. He also 
agrees to obtain a release. If requested, from all parties who might come within 
the scope of law for bringing a suit against the company, and that the bringing 
of a suit shall act as a positive release of the companies* liability to pay any 
part of the indemnity accruing from his monthly payments and membership in 
the relief and hospital department He also agrees that his rights in the in- 
demnity department and his position as an employee shall rest upon the tnith 
of his answers to the medical examiner, and without qualifications. One might 
state what he believed to be absolutely true of his own physical condition- and 
still be as wide of the truth as many of the students with M. D. attached to their 
names In making an examination. The applicant takes this risk all to himself, 
as he does all tlie other risks incident to his employment and Insurance with this 
philanthropic company. We append below the fixed and immutable condition of 
employment of all classes of employees on the Plant System. In this exhibit 
they take pains to say, " Free medical and surgical attendance by company's 
surgeons to all members," and that members must insure in the class their 
salary calls for. We shall see later whether medical attendance is free to 
anyone but the Plant company. 

The Plant System relief and hospital department , what it costs, and benefits to he 

derived. 



Clam according to salary per month. 



A.— 135 or 
nnder. 



B.— Over 
|3S and not 
more than 
•W. 



C— Over 

$50 and not $75 
more than 



D.— Over 
and not 

more than 
$100. 



E.— More 
than $100. 



CloM aeeordino to emploifment 

ObBfc per month: 

First clan (those engaged in oper- 
ating trains) 

Beoona daas (not so engaged) ...... 



tl.26 
XOO 



IS. 60 
S.00 



|8.fi0 
2.75 



$4.60 
8.60 



$5.6(V 



«6 
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The Plant System relief and Jiospital department, what it costs, and benefits to fp^ 

dmi;ed— Gontiniied. 



daas according to salary per month. 



A.— ^or 
under. 



B.— Over 

$35 and not 

more than 

IfiOL 



C— Over I D.— Over 

$50 and not |75 and not 

more than more than 

$75. HOO. 



E.-HoT^9 
thiip flOOf— 



First or gecond cUut, 

iBeneflts 

For accidental injuries i>er day, not 
Including Sunday*— 

First 26 weeks 

After 26 weeks 

For sickness per day, not including 
first 6 working days or Sundays, 

for 52 weeks 

In event of death from— 

Accident - 

Natural causes 



$0.60 
.25 



.60 

600.00 
260.00 



fl.00 
.60 



1.00 

1,000.00 
600.00 



fl.60 
.76 



1.60 

1,600.00 
750.00 



$2.00 
T[.00 



2.00 
2,000.00 

i,ooaoo 



tl 



Free medical and surgical attendance by company*s surgeons to all members. No charge wUIX. 
'he made to members for care and treatment while in hospitals. For care of the f amiUea ol mexBL — 
bers in company's hospitals, actual cost will be charged with an addition of 10 per cent. 

Members empk>ying other than the company's surgeons will do so at their own e 
Benefits will not be paid in such cases unless reiKirted promptly on relief and hospital 
ment Form 12. 

Employees becoming members of the department must insure in the class their salary requlreou 

Now, the second class, not in train service, is necessarily made up of all the 
other classes that compose the necessary force employed; and as there are six 
classes listed in old-line companies before we come to hazardous, it will be fair 
to take the middle class, called ordinary, and turning to this column we find 
$1,000, and $7.50 weekly indemnity. Old-line company, Sii cents a month, or 
^10.12 a year; Plant System, $2 a month, or $24 a year; $1,500 old line, $7.50 
weekly benefits, 94 cents a month, or $11.25 per year ; Plant, same class, $2.75 
per month, or $33 a year ; $2,000 old line, $12 a week, $1.46 per month, or $17.62 
per year; Plant, same class, $3.50 a month, or $42 per year; $2,500 old line, 
$12.50 per week, $1.56^ a month, or $18.75 per year; Plant, same class, $4.^ 
per month, or $51 per year. In roads where hospital department only is main- 
tained, the payments would, we think, not exceed $4.50, $6, $9, and $12 a year 
for these classes, and the Plant's excess charges over the old-line company is 
$13.88, $21.75, $24.48, and $32.25 a year— almost three times as much as the 
cost of hospital maintenance. This looks like a good big margin for the Plant 
System, and we will leave the reader to estimate whether the medical service is 
free or whether the employee pays the bill. And when we realize, as we all do, 
that a very small percentage of the above class get killed, and consequently the 
maturing claim by natural death being paid only one-half, we do not think the 
Plant System will be bankrupt by its philanthropy. Now we will make a com- 
parison of the other class — " extra hazardous," as they are listed by the old-line 
companies. 

Now, the condition for an engineer or conductor who earns more than one 
hundred dollars a month Is a payment of $5.50 per month, or $66 a year, on a 
$2,500 policy, with $15 weekly indemnity for 26 weeks, and one-half, or $7.50, If 
he is disabled more than 26 weeks, and full payment on his policy if be is killed 
while on duty in the service of the company ; but if he dies from other causes 
he receives only $1,250, and benefits on account of accidental injury will be paid 
only when shown by evidence satisfactory to the superintendent to have been 
received while actually engaged in the performance of duty In the service of 
the company. 

Now, the old-line schedule before me lists $2,500, extra hazardous, $15 weekly 
Indemnity, at $4.26 a month, or $51.36 a year, and full payment of $2,500 whether 
killed following his occupation or otherwise or dies a natural death. And when 
we understand that about sixty of every one hundred maturing policies under 
the Plant System would only receive $1,250, because 60 per cent die natural 
deaths, and that Indemnity is not paid when Injury is received when not on 
duty, It does not take long to fathom the incentive that actuates its superin- 
tendent in adopting this means of relieving the Plant Ck>mpany of sustaining its 
legitimate liabilities, and possibly having something left, and with no means 
provided by which one of these employees who have paid excess charges over 
Engineers — ^a difference of $271,250 ; this, added to the $258,863 excess payment, 
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eo8t of maintenance ever getting any of it back. And if tliey are discharged or 
leave the service of the company these accumulations, which are sure to accrue, 
remain tiie property of some one — Who? 

Now, we will maice a comparison with the Brotherhood of Locomotive Engi- 
neers' Mutual Life and Accident Association. This is the extra-hazardous risic. 
For the twelve months ending July 20, 1896, there were 141 natural deaths, 78 
killed and died from injuries received, 17 loss of hand or foot, and 22 loss of 
eye, a total of 253. Of the killed, 1 was thrown from his horse, 3 died from 
gunshot wounds, 1 thrown from a huggy, 1 drowned, and 1 killed in a cyclone, 
and these the Plant would pay half or declare them forfeited entirely. The cost 
of carrying $2,500 in the Brotherhood of Locomotive Engineers' Mutual Life and 
Accident Association for the past year, with 30 liabilities maturing for loss of 
band, foot, or eye, has been $41.66, and the cost of weekly indemnity equal to 
the Plant is carried on in many of our divisions for 75 cents a month, or $0 a 
year, making a total of $50.66 for $2,500, with weekly indemnity and the policy 
always paid In full. Now, let us see what the difference would amount to paid 
in full, as the Brotherhood of Locomotive Engineers does, and natural deaths 
one-half, as the Plant Syst^n does. Two hundred and fifty-three iKtIicies 
maturing at $2,500 amounts to $630,000. Now, the Plant System would only 
pay in full tor those killed — 78--$182,500. As they would not pay for loss of 
hand or &ye, they would only pay on the 141 natural deaths $176,251; total, 
$358,760. In favor of the Plant Company, $271,250 on policy payments only, as 
compared with the Brotherhood of Locomotive Engineers' insurance. If the 
Brotherhood of Locomotive Engineers paid its policy holders on the same basis 
the Plant does, it would cost but $22.50 a year to pay the bill and cost of collect- 
ing. Now, the men on the Plant System have paid $15.34 a year more for their 
risk being carried by the Plant than the Brotherhood of Locomotive Engineers' 
insurance has cost its members, and they have paid $14.64 more than an old-line 
company would ask, and on the ordinary class almost three times as much as 
the rate in an old-line company. 

For further comparison we will take the number carried by the Brotherhood 
of Locomotive Ehigineers' insurance department which are all extra hazardous, 
and in which all payments are made in full, and loss of hand, eye, or foot paid 
the same as on death, which will give 39 more maturing policies than in either 
the Plant or the old-line company. For the information of the members of the 
Brotherhood of Locomotive Engineers' insurance we will take the average num- 
ber carried during the year, our figures being based on the actual records of the 
insurance assessments for that time. We will give the amount of cost to the 
insured to carry $2,500 and $15 a week in each of the three and deduct the 
amount that would be paid on matured policies in each, leaving the balance to 
cover weekly indemnity, profit, or surplus. 

In the Brotherhood of Ijocomotive Engineers' insurance 16,860 members pay 
in $50.66 a year, or a total of $854,127.60, and receive on 253 matured policies 
(the last year's record as to actual number of policies paid) $630,000, leaving 
balance of $224,127.60 to meet weekly Indemnities. The old-line companies' 
figures on same number would be : Paid in by insured, at $51.36 a year, $865,929. 
As they do not pay for loss of hand, foot, or eye, we will deduct 17 for loss of 
hand or foot and 22 for loss of eye, a total of 39, leaving matured policies in 
old-line company 214 instead of 253, and this total would be $535,000. This 
deducted from the amount paid in would leave a balance of $330,929 to meet 
weekly indemnity claims, commissions, and profits — $106,801.40 more than the 
Brotherhood of Locomotive Engineers. The Plant System of payments, $66 a 
year on 16,860 members, would amount to $1,112,760, and they, like the old-line 
company, do not pay for hand, foot, or eye, and would stand at 214, same as the 
other. Besides this, however, they do not pay but half on natural deaths ; so 
the account would stand (taking our record again), accidental deaths, 73, at 
$2,500, $182,500; natural deaths, 141, at $1,250=$176,251, or a total of $.^58,750, 
and there has been $1,112,760 paid in, leaving a balance in favor of the Plant 
of $754,010 — $529,873 more than the Brotherhood of Locomotive Engineers. 
Now, the members of the Brotherhood of Locomotive Engineers' insurance pay 
in $11,802 less than the same risk in an old-line company, and pay out for loss 
of hand, foot, or eye 39 matured claims, amounting to $98,500, and having paid 
hi $11302 less the saving would stand $110,302 in favor of the Brotherhood of 
Locomotive Engineers' insurance. And when we compare it with the Plant 
System the members of the Brotherhood of Locomotive Engineers' insurance 
would pay in $258,863 less, and get in return, as we have shown, but $358,750 
4>n matured policies in lieu of $630,000 from the Brotherhood of Ix)comotive 
Lcc— 06 6 
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shows the cost to be greater than that of the Brotherhood of Locomotive Engi- 
neers by $530,113. Our exhibit shows a balance to meet weekly Indemnity of 
$224,127.60, the old-line companies' indemnity fund as $330,929, and the Plant, 
as $754,000. We have not considered the greater factor in proportion to the 
number employed in railroad service which do not come under the class of 
extra hazardous, and by examination it will be found that the saving for some 
one besides the insured In that class Is very much greater in percentage, and 
while the number employed on the Plant System we presume is considerably 
smaller than that we have used in this article, we think we are safe In saying 
that this philanthropic Superintendent Dunham will be able' without much diffi- 
culty to figure out enough to at least pay the doctors and do so without usln^ 
any of the Plant System's earnings, but get it out of the pockets of the employee,- 
not by voluntary contribution, but by a system of coercion, the employee being 
afraid to' do otherwise, fearing the loss of position. There are other railroad- 
companies that have paternalism with similar conditions, but it has been left for- 
Superlntendent Dunham to reach the extreme In compelling the employee tcm 
more than pay the company's losses without sharing In its profits. The owners 
of the Plant System can not relieve themselves of their responsibility for bavins 
a tyrant as their business manager, who resorts to every kind of scheme oC 
good or ill repute to foster his or their Interests. 

I presume there are those Interested In the Plant Relief and Hospital 
elation who will try to deny the statements in this article, and to show that th( 
company is not only doing their share toward expense, and are really actuat 

by a love of caring for their employees, but in doling so — if they wish to be hon 

est In it — ^they must fifst show what had been the legitimate cost of medical at — 
tendance on the company's business before the employee began to pay the bills ^ 
and also show the real diminution of the expense of their legal department, h^ 
virtue of the contract the employee signs, forfeiting his claims to the benefits 
which should accrue to him from his own payments into the relief and hospital 
fund. If he or any of his heirs or assigns should presume to sue the company, 
even though the Injury was caused by the grossest carelessness on the part oP 
the officials of the company themselves. There are those who maintain that the 
employees like these associations — the contract, compulsory part, and all — but 
the best explanation of that Is that they do not like to say they do not like it 

The readers can infer as much as they like. There Is a redeeming quality in 
hospital departments rightly conducted. Where the collections from the em- 
ployees are moderate, and where there Is no Ironbound contract to relieve the 
company of Its rightful obligation to pay legitimate claims against It, and In 
which there does not enter the speculation-fostering features of the others, thert* 
Is a streak of charity In It, and though one never expected to be benefited by It 
personally, having a home of his own, they willingly contribute for the benefit 
of others whose circumstances differ. There is a good chance in hospital sys- 
tem relieved of the other feature for company officials to be actuated by a mer- 
itorious desire to benefit and relieve suffering humanity when the occasion re- 
quires It We believe the public should know what Is the real intent and pur- 
pose of the man at the head of the Plant System; That it is not charity, they 
need not be told; that it Is gain, pure and simple, is self-evident, and ought to 
be condemned. He has denied the employee the right to a voice in any condi- 
tion as associated with the Plant System, and they have no voice In this relief 
and hospital department They are requested not to use their voices, but a pen 
to sign away their liberties at the command of Superintendent Dunham or suffer 
discharge. 

This article was prepared by Mr. G. H. Salmons, the editor and manager of the 
Locomotive Engineer's Journal, and was printed in that journal for September, 
1896 ; and Mr. Salmon writes me that no one has so far understaken to disprove 
any of the statements contained In It 

One of the great luring promises put forth by the relief departments is the 
pension feature. This Is also looked uiK)n with suspicion by the men, as they 
claim that a man who has stamina enough about him to protest against unfavor- 
able conditions being Imposed upon him will not be allowed to remain in the 
service long enough to be put upon the pension list; and they prefer to look 
after their own future rather than have paternalism exercised over them by the 
companies. 

The Interstate Commerce Ck>mmIssIon, In Its Thirteenth Annual Report, in 
touching on the question of relief departments, said : 

" There are some conditions imposed upon members by the relief departments 

which have provoked no little criticism. For instance, objection Is made that 

two of the railroad companies make memberahip a condition of employment; 

another objection la that, generally, membership Is forfeited when the em- 
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ployee*s service in the company terminates, and still another is that all the relief 
departments provide that an employee or his beneficiary, by accepting the bene 
fits offered by the relief, thereby waives any legal right to recover damages against 
the company in case of injury or death caused by accident It is also urged against 
tbese relief departments that they create in the mind of the employee a sense 
of dependence on the continued good will of the employer, since any beneficial 
Interest in the relief fund ceases upon the discharge of the employee or his 
voluntary retirement from the employer's service. Moreover, when contracts 
are exacted requiring membership of relief departments as a condition of 
receiving employment, there is said to be a tendency toward, if not the actual 
assumption of, powers which ought not to be exercised by railway corporations." 
< Tenth Annual Report of the Interstate Commerce Commission, p. 111.) 

The following are a few editorials from the journals of our organizations, 
i^hich contain some very good arguments against these relief associations, and 
^will, I believe, be of some assistance to the Commission : 

** One of his admirers, in writing of tlie life of Mr. McLead, declared him to be 
a democrat in his dealings with his employees, and in support of his statement 
naid there was no hand on the Reading so much covered with dust and grease 
Ihat the president would not shake It Another proof of his solicitude for his 
employees was made as follows : ' The first thing he did upon assuming promi- 
nence in the company was to start a relief association among the men, which 
lias a membership of 15,216 and a surplus in the treasury of $228,480.43. The 
receipts of the association last year were $262,787.28 and the disbursements 
iwere $241,101.91. It is administered by an advisory board composed of ordi- 
nary employees and a number of the representatives of the Reading's board of 
managers.' This looks good and sounds better, but the romance and sentiment 
attached to the story can not bury the truth. • • • There is not the first 
principle of democracy in any part of It, although there is an assumption of 
8nch in allowing ordinary employees to meet and hear the managers of the road 
direct the government of the association. The fact that the board of managers 
have their representatives to assist gives a pretty fair Idea how far the wishes 
of the employees are allowed to govern. Membership In this far-sighted and 
benevolent association is made a condition of employment; promise not to join 
any labor organization, or to withdraw from those already joined, is part of the 
same contract drawn by this democrat Under the guise of philanthropy this 
association has taken from the men on the system In one year over $262,787 and 
given them in return $241,101, while tlie balance is kindly held for thorn by 
the company, which is anything but a reliable depository: This same democrat 
would have extended his pet scheme to the leased lines had the employees of 
those lines not met the proposition with organized and determined resistance, 
and had system federation not been in force among the organizations of railroad 
employees on the leased lines, they too would be paying tribute to this, the 
greatest philanthropic fake the workingmen of this country have ever had to 
submit to. Their combined front presented in opposition to this Infamous 
proposition alone saved them from the humiliation of placing their necks under 
this oppressive yoke." • • • (Railroad Trainmen's Journal for May, 1893, 
p. 381.) 

The Railway Conductor for March, 1897, page 180, speaking on a law intro- 
duced in Iowa to declare void all contracts wherein employees waived their 
rights to recover for injuries by accepting^ benefits from relief departments, 
says : 

** This Is the substance of the contention we have always made upon this sub- 
ject, and is no more than common sense and common Justice would dictate. 
When men are compelled to pay for their insurance it is their property, no mat- 
ter whether it be the company employing them or some private corporation 
selling the Insurance, and the fact that they accept Insurance for which they 
have paid should have no more bearing upon their right to collect from the 
company for damages received than the acceptance of groceries upon the same 
terms. So long as the men are obliged to support the Insurance they should 
be protected in their right to the product of their investment, and the companies 
should not be allowed to exploit them In this way in order to save having to 
pay for damages wrongfully Inflicted. The measure Is a Just one and should 
be made law, not only In Iowa, but in all the States where similar attempts are 
being made to compel railroad men to Insure themselves against the Ignorance 
or carelessness of others in the Interest of the employing corporations. 

"BELIEF ASSOCIATION C0NTBACT8. 

••This subject has attracted the attention of railway employees to an unusual 
degree of late, and has been brought prominently to the attention of le^UAsA.cs'?^ 
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by the ntimerons appeals on the part of railway employees for legislation whiclm 
would more fairly protect their interests than that which now exists. 

"Voluntary or so-called voluntary relief associations, practically or wholly" 
controlled by the employing corporation, and in which their employees or seek — 
era after employment are required to hold membership or declare their willing— 
ness to do so, have always been distasteful to the employees. Aside from th^ 
natural resentment felt by the employee, the principal objection to these relief* 
associations lies in the fact that the employee, upon becoming a member of th^^ 
association, is required to sign a contract under which if he is injured while in^ 
the discharge of his duties and accepts the temporary financial relief providecS. 
by the association, he relinquishes and releases all right to recover damage^» 
against the employing corporation through suit at law. On the one hand, i^^ 
is held that the man In search of employment, and who has behind him the Um^-T- 
perative duty of providing for those who are dependent upon his daily toil fo"^ 
sustenance, will not hesitate long about signifying his willingness to become ^^ 
member of the relief association. 

"It is claimed that the contract releasing the company from liability tx^-mr 
damages in consideration of receiving benefits from the association is securei^l 
under duress; that it is against public policy; that it lacks the essential t:^^> 
all contracts — consideration; that it strikes down the voluntary right to cocxl- 
tract, and that it lacks mutuality. On the other hand, all these claims are deni^9«l 
and it is claimed that the contract is a purely voluntary one. It is said th^k.t 
the employee can elect for himself, in the event of his receiving personal injur^R'. 
whether he will relinquish his claim against the relief association or relea^s^ 
his right to attempt to recover through appeal to the courts. Inasmuch as tlim.€ 
employee can secure Insurance against accident, and even against Illness fro:^c3i 
many causes, without any conditions other than the payment of the premiuL^La, 
and that premium but slightly, if any, higher than that paid to the relief as a—^ 
elation, it can not be said that the association is maintained through a spirit ^ci^i 
pure magnanimity. It is established and mantalned as a means of escapli^viS 
legal liability for personal injuries to employees. 

"At the last session of the Iowa legislature an amendment to the laws of 1 
State abrogating and avoiding such contracts of release of liability was 
occasion of the most earnest and spirited contest during the session. In 
closing houra of the session the amendment was defeated in the senate, havirr^*^ 
been passed by a very large majority of the house. It will undoubtedly er J^ 
again introduced at the next session, and one, at least, of its strongest opp- *^^ 
nents in the last session has declared his intention of supporting it in tt: — ^^ 
future." (Editorial from the Railway CJouductor for November, 1897, p. 753— —^^ 

The following resolution was adopted by the State legislative board 
railroad employees of Pennsylvania, at its meeting at Sunbury, Pa., April 
1900: 

" Whereas the relief associations now operated by the Baltimore and Ohl^ ■* ? ' 
Pennsylvania, and Philadelphia and Reading Railroad companies impose unfa0^^ 
conditions on the employees of said roads, inasmuch as the employees ai===^^^ 
required to pay the largest part of the money that goes to make up the fund^-^' 
but are denied the right of majority representation on the managing board^^^ 
and are required to release the companies from responsibility for injury befor — ^ 
they can receive benefits from these funds which they themselves have fnmishe-^ " ^ 
the greatest part of; and as membership in these associations is practically::^ 
compulsory, it ke^s employees out of labor organizations, as many of thei::^ 
find It difficult to pay the dues in both, and they are therefore denied tlu ^ 
benefits and protection which labor organizations give them, and in consequencr-^ 
are left more to the mercy of the companies ; and as these roads branch ot*- ^ 
and absorb new lines, these unjust conditions are imposed upon the employee^^ 
of the new lines taken in : Therefore, be it 

**R€8olved, That we condemn these associations, and assert that instead <^^ 
their object being that of benevolence, as claimed by the companies, they ar^^ 
based upon iniquitous principles, controlled by arbitrary laws, and are in viola. ^ 
tion of the laws of Congress; and we earnestly ask Ck)ngress to investigate^ 
these associations and pass a law that will prevent their being further imposec^ 
upon railroad employees." 

It may be said, as has been said before, that these are only the utterances o:^ 
the officers and leaders of the organizations, and they do not express th^ 
feeling of the empolyees toward these relief departments, and that the employee;^ 
are perfectly satisfied. President Ck)wen, of the Baltimore and Ohio Rallroa<^ 
Company, said in his testimony before this commission : 

" I believe that the arrangement is not only a perfectly fair one, but I thinlc 
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t Is one which is approved by 90 per cent of our men." (Hearings before the 
Industrial Commission on transportation, p. 306.) 

I want to say that Mr. Cowen either did not know what he was talking about 
>r tried to misrepresent matters to this Commission. Which was the case I 
un, of course, unable to say. I had talked with many employees of the Balti- 
Dore and Ohio Railroad, and never heard one of them say that he was satis- 
led with the relief department, but after reading this statement of Mr. Cowen's 
: concluded that it was proper that this Commission should be furnished with 
jvidence coming directly from the employees ; so, with the approval of Grand 
llaster Morrissey, of the Brotherhood of Railroad Trainmen, I sent a copy of 
Jie following circular to each lodge of that organization located on the Balti- 
3iore and Ohio and Pennsylvania railroads : 

The Raleigh, 
Washinffton, D. O., February 10, 1900, 
To all Lodges of the Brotherhood of Railroad Trainmen on the Baltimore and 

Ohio and Pennsylvania Railroads. 

I>EAB SiBS AND Bbothebs : The United States Industrial Commission is in- 
vestigating the subject of " Railroad relief departments," and as I have been 
requested by the Commission to appear before it in the near future and give 
testimony upon this and several other questions in which we are interested, I 
desire to be in a position to state to the Commission exactly how the employees 
reel toward these associations, and would respectfully ask you to furnish me, 
over the signatures of your master and secretary and under lodge seal, answers 
to the questions submitted on attached blank. 

Kindly fill out this blank and return to me at Hotel Raleigh, Washington, 
I>. C, in the inclosed envelope at your earliest convenience. Care will be taken 
to protect the officers signing this statement 

Fraternally, yours, H. R. Fctlleb. 

Cleveland, Ohio, FeJtruary 11, 1900. 
Circulation of this letter with accompanying questions is approved. 

P. H. MoBBissET, Grand Master B, R, T. 

Name of railroad system upon which your lodge Is located? 

Number of members of your lodge employed on said system? 

(1) Is membership In the relief department considered by the employees 
'to be voluntary or compulsory? 

(2) Do men who seek employment receive it if they do not make application 
for membership In the relief department? 

(3) Is the blank application for membership in the relief department handed 
to the new employee without solicitation on his part? 

(4) Are the actions of the company's representatives such as to make him 
believe that the filling out of this blank by him Is necessary for him to secure 
eiBployment? 

(5) Are employees who are already in the service and not members of the 
relief department coerced or intimidated into joining it? 

(6) If so, in what way is this generally done? 

(7) Is the amount deducted from the pay of the employees each month by 
the company considered by them to be a voluntary contribution on their part, 
or <U> they consider that tiiey are required by the company to pay this amount 
to the relief department? 

(8) Do you think membership in the relief department has a tendency to 
keep members out of labor organizations on account of their being unable to 
pay the dues in both? 

(9) Are members of the relief department granted special privileges over 
those who are not members? 

(10) Do the employees consider it fair that upon receiving benefits from the 
relief department they should be required to release the company from responsi- 
bility for injury? 

(11) Do you agree with the opinion that the prime objects of the railroad 
companies in operating relief departments are to deprive the employees of their 
right to recover for injury and to alienate their interests from our' brother- 
hoods? 

Location of lodge, ; date, ^ 1900; name of lodge, ; 

No. of lodge, . 

[seal.] , Master. 

, Secretary. 

The following table shows the result ot the aikww«% ol \^» ^os^q^^sss^ ^v >^^ 
PennsylvHnla Railroad to these questions *. 
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t6 LIABILITY OP COMMON CABEIEKS. '^^ ^ — 

The total number of lodges making replies to the questions was 45. 
came from 36 cities and tovms in 8 different States, and represent 
members. 

Accoi-dlng to the answers received to question 1, 96 per cent say that membe z^r- - 
ship in the relief department is considered by the employees to be compulso r ^^^ 

In answer to question 2, 78 per cent say that men who seek employment (^Hic 
not receive it if they do not make application for membership in the rell^ L, i 
department. 

In answer to question 3, 94 per cent say the blank application for membersh ^M% 
In the relief department is handed to the new employee without solicitation cz^m: 
his part 

In answer to question 4, 83 per cent say that the actions of the compan^^- *s 
representatives are such as to make him believe that the filling out of this blaxizmft 
by him is necessary to secure employment 

In answer to question 6, 85 per cent say that employees who are already 51 xi 
the service and not members of the relief department are coerced or IntliarTMi- 
dated into joining it 

The answers to question 6 show the numerous coercive tactics employed '^t^y 
the company to get the employees to Join the relief department Couple th cs^msc 
to the statement made by a railroad manager to Prof. E. R. Johnson, " That 'M^e 
did not care whether It was compulsory to Join the association or not for t^Kie 
reason that the Indirect pressure that the corporation could bring to bear woum 1^ 
accomplish the same result" and I think it clearly proves that the employ^s^ss 
are required to Join these associations against thelir will. (For statement ot 
railroad manager here referred to, see Hearings before Industrial Commissftozi 
on Transportation, p. 57.) 

In answer to question 7, 97 per cent say that the amount paid into the relieij 
fund by the employees Is not a voluntary contribution, but that they are requlKT^^' 
by the company to pay it J 



In answer to question 8, 100 per cent say that they think membership in -T: 
relief department has a tendency to keep members out 
on account of their being unable to pay the dues in both. 



In answer to question 9, 57 per cent say that members of the relief departm^nf 
are granted special privileges over those who are not members. / 

In answer to question 10, 100 per cent say that they do not consider it T^U 
that upon receiving benefits from the relief department they should be requi mr^! 
to release the company from responsibility for injury. . 

In answer to question 11, 92 per cent say that they agree with the opiii.t« 
that the prime objects of railroad companies in operating relief departm^s^ 
are to deprive the employees of the right to recover for injury and alien 2^ 
their interests from our brotherhoods. 

The following table shows the result of the answers of the employees of 'i^ 
Baltimoro and Ohio Railroad to the questions: 



LIABILITY OP COMMON CABRIERS. 



77 



imfQ) JO} j»AO00i on iq^fi J|8qi }0 999i[0idnxd 9q) aAfadap 
o) ai« 8)a^aI^Iv<l9p janai ^apviado n{ safuvdaxoo ptioinui 
atn jonaorqoanxiia ain )vq) aofii|do aq) qi^iiaai^ noi oq 



>*>* 



3 8 .8 

?H ►• ^H 



H 



iXjtnfaf JO) liniqiBnodaaj moji Xnvdoxoo aq) aavaioj 
01 pajinbai aq ptnoqs laqi }aam)j«dap janax aq) mojj t)B 
•eoaq ^aiApaaj aodn )«q) jp^ )) japiraoa saaioidma aq) oa 



jfuaqmam )oa ajv oqii asoqi jsao 8d8ai 
•pAfid tvpadfl pa^aw^ laaaqjvaap jaitaj aq) p uaqmam aiy 



PCloq XXI Bsnp ^^^ -^vd <n aiqvun ^jaq Jiaq) jo )iinooo« . 
no Biiof)i»niii&o joqvi jo ^no- uaqniain dda3[ o) Xaaapaa) 
« avq )izaiix)j«dap janaj aq) ai diquaqmatn iiufq) noi oa 



o o 



& & & 



& 



8S 



880 
►1 >^ » 



88 



o 8 3 

» >• ►* 



5 



i)aaai)jvdap janaj aq) 
O) )irooixra «iq) Xtid o) Xtradoioa aq) Xq paj^nbai ajv Xaq) 
9v«n jappsaoa iaq) op jo Vvd Jfam ao aopnqLnaoa itzti) 
-imioA V aq o) maq) /q pajapfsaoa Aavduxoo aq) iq q)iioai 
qp«o aaaXoidoia aq) 20 A«d aq) moj; pa)anpap )anoiin aq) bj 



O 



U 
O 

Q 

I 



I 

El 

a 
i 



i)| anpiioC 
0)iif pa)«pTiizDixY JO paojaoa )naiii)j«dap |8f[aj aq) jo uaq 
-mam )oa ptiv aa^Aiai aq) u^ Xpnajiv ajv oqii saaXoidma aiy 



gill 5^-- 




i 



I 






>,JH 



8 8 8 
>^ ;h >, 



{)TX9TiiXoidma ajTiDdfl O) mrq jo} Xivseaaau bi 
nqq Xq ^u»iq siq) jo )no aunre aq) )iiq) aAanaq rarq a^»xn 
0) ra qoDi 8aA))«)aa8ajdaj e,Amdaioo aq) jo sno\%Dv aq) ajv 



-II 

4^1 



88 



8 8 8 

Pn JH >. 



8 



ivnd Bfq no 
__^_,,_„._ , „.. . ... jpmiq )nain 

-Uvdap pn^ ^q) ^\ diquaqmam joj uoDvanadv 3[a«iq aq) bi 



noD«)pno« )noq)(ii aaXoidma i&an aq) o) papireq )aain 
. ^ ^^^^ 



88 



8 8 8 



■ « 



^uaxiqjvdap i»i\9i aq) u) dfquaqinaiiz joj aopvo^iddv 
ei[vm )oa op Xaq) it %\ 9A|aoa j )aainA0[daia 3[aas oqii aaxn oa 



^oeindmoD jo Xjnnti(OA eq O) saoXoidma 
MD Sq paiappnxoo )iiaiiqj«iap janaj aq) a| diquaqmam bj 






00 



000 

PS SEi ^ 



O 



8 : 

n 



|i I : I 

»6 o I S 



^ 
S 






js^ 
^•3 



. at a 

Mm M 



% 



•o&9»Vcri I I" S S g g 



78 



LIABILITY OF COMMON CARRIERS. 



tfpooqxdq^oiq mo moi; eisaio^ni jjaq) a^vodfi* 0% mn 



eq) JO 8)09 Cqo onziia aq) )«qi uopaido axn qiT^K^ ooj^ noX oa 



0)8J9I 



it 



i 



i i 



^Xjnfai 10} X^fifqiKnodsoj moij Xavdmoo eq) osBoiaj 
o^ pojinbdi oq pinoqs Aoq) )uani)jvaap janaj aq) nxoj} s^g 
-oixaq ^aiApooi uodn )vq) lyti %\ jap{sua.) saaXoidoid aq) od 



00 o 



S 



o o 



^aqniam )oa ojre ooiKL osoq) laAO saSai 
•fApd nipads pa^cnuS^uaaqjwiap jaiiaj aq) jouaqmanzMy 



8 



^ o 



^qioq nr sanp aqi Xvd o) aiqvan 8ajaq J|aq) jo )imooo9 
ao Baop«zia«&io joq^i jo )no uaqmam daa3[ o) Xaaapua) 
n evq }uaiii)jtidap jauai aq) u{ diquaqmaoi ^iq; noX oq 



63 8 



5 



8 8 



^nanqivdap jano' oqi 
0| )imoiini Bixn ^^ O) invdmoo aq) Xq paipibaj aiv iaq) 
X^m lapfsaoo Xaq^ op jo '3J«d j;aq) no nopnqiJinoo XjiH 
-un[OA « aq O) maq) Aq pajapjsaoo Xuvdmoo aq) Xq q^uom 
qava 8aaXo[dnza ax^ jo X«l aqi mojj pa^onpap ^nnooiv aq^ si 



I'- '•■ 



I 



2 











w^nrnrof 

0)01 pa^vpinxpaT 20 pooiaoo ^nannjsdap ptiai am jo uaq 
•axaax )oa pm aofAjas aq) a{ ip«aj[v axv oqii BaaAO[dino ajy 



-8 « 



5 



8 8 



AoauiXoidnia oinoaa O) miq jo; XneBaaaa f| 
xzxrqXqiniviq spn |0)nodauig am )«qi aAonoq nqq asiBxn 
O) ra qone saApviaasaidaj ii,AizvdmoD aq) jo soopov aq) aiy 



^5 8 



8 



II 



;)j«d8|qno 
aoT)V)Tono« )noq)|ii aoXoidnid iian oq) o) papovq )uaia 
•)jiKldp janai aq) a| dpisiaqinaiizioi aopvonodv^aviq aq) sj 



Si? 8 



I 12 



^uani)jvdap pi(ai aq) nr diquaqmatn lO} uonvoi^ddv 
9^«az)onop iaq)n )(aAf8oaj)aaazXo[diizo i[aasoqii naox oa 



SS I 



S £ s 



iXiosiQdmoo JO XjviiraiOA aq o) eaaXoidnza 
\ Xq pojappooa )aaiii)j«dap pnai eq) oi diqejaqmain q 



n 



p5 



s % 



a 

I 

I 



is I 
•Is ^"C 

31 1^ 



.1 



I 



* : : 



I 



« « 



•ON-Poa| 5§ s 9 § § 



LIABILITY OP COHMOK CARRIERS. 



79 






i i i 

>* PH ^ 



S 8 8 8 8 

►•>* JH >* >. 







II 



8 8 8 



88 8 8 8 

>*>* IH >* ^ 



8 8 3 J8 8 




s 



• IsP • 

■^^ Asses'- $3 
>• n sz; m 



II 



d 
►• o >• 



s::S8 8 a 



: Si S 
: ij : ^ 

8«" OB *I t 



5 1 



5 5 5 



88 8 8 8 

>4>4 >4 (H >4 



8 8 8 8 8 

>4 >1>< >4>4 



II 



8 8 8 



8 8 8 8 8 

>*>* tM >* JH 



8 88 88 

>4 ^>< >.>1 



§ s 



o o o 
95 % » 



o o e o o 

%P5 ^ » ^ 



o oo o o 
2: ^^ Z,^ 



s s 



s 




s SS £S 



: £S : 
: 0, : 



R I a 



uD t"^ 



SS SJ 



: : i-6 . : i 

J_LJi! 

s s is sa 



^■s- 



80 LIABILITY OF COMMON CARRIERS. 

The total number of lodges making replies to the questions was 2a The 
came from 26 cities and towns in 7 different States and represent 1,61 
members. 

In answer to question 1, 100 per cent say that membership in the relief d 
partment is considered by the employees to be compulsory. 

In answer to question 2, 100 per cent say that men who seelt employment c 
not receive it if they do not make application for membership in the relii 
department 

In answer to question 3, 100 per cent say the blank application for membe 
ship in the relief department is handed to the new employee without solicit 
tion on his part 

In answer to question 4, 100 per cent say that the actions of the company 
representatives are such as to make him believe that the filling out of th 
blank by him is necessary to secure employment 

In answer to question 5, 69 per cent say that the employees who are alread 
in the service and not members of the relief department are coerced or intim 
d^ted into Joining it This low percentage may be accounted for by the fa* 
tldt 24 per cent of the answers to this question say that all belong to the relii 
department ; consequently there is no reason to coerce them. 

The answers to question 6 are similar to the answers given by the Penns; 
vania employees to the same question, and, as I have before said, show tl 
many ways the company goes about it to force the employees into the associ: 
tion. 

In answer to question 7, 100 per cent say that the amount paid into the reli< 
fund by the employees is not a voluntary contribution, but they are required I 
the company to pay it 

In answer to question 8, 92 per cent say that they think membership In tl 
relief department has a tendency to keep members out of labor organizatioi 
on account of their being unable to pay the dues in both. 

In answer to question 9, 33 per cent say that members of the relief depai 
ment are granted special privileges over those who are not members. This Ic 
percentage may also be accounted for by the fact that 40 per cent of the answe 
to this question say that all belong to the relief department 

In answer to question 10, 100 per cent say that they do not consider it fa 
that upon receiving benefits from the relief department they should be reqnir 
to release the company from responsibility for injury. 

In answer to question 11, 100 per cent say that they agree with the opinl* 
that the prime objects of railroad companies in operating relief departments a 
to deprive the employees of the right to recover for injury and alienate th« 
interests from our brotherhoods. 

In addition to the answers to these questions received from the lodges I ha 
received numerous letters and papers, sent unsolicited by members of the 
relief dei)artments, which are very unfavorable to the departments. The f^ 
lowing are some of them. In oi*der to fully protect the men who wrote tiie 
letters I withhold their names, but I have the original letters here with me &: 
would like to have the commission look them over : 

" H. R. Fuller, 

**Wa8hinffton, D. 0.: 
" The relief department has made amendments to the by-laws without oc 
suiting the ones who pay to keep it up, and make laws in which we have no » 
whatever, and in the last lot of amendments adopted by them all of our me^: 
bers kicked against those changes, but they were made all the same and tli 
were given to us after they were adopted by the officials. We had no vote 
the matter and have no say whatever what shall be the laws which govern 
and what shall be done with the money we pay in, and we don't know wb 
becomes of it, only what they choose to put on paper and give us, and no infi 
mation will be given us, as we have tried to find out such things the same 
we do in our own lodge room. 
" Tours, fraternally." 

" Mr. H. R. FmxEB, 
**Washinfftonj D. O. 
" Dear Sir : Your letter of a few dajrs ago was recleved and contents noti 
The inclosed sheet was filled out and inclosed you for your consideration, et 
and hope that the matter will be taken up at the earliest possible moment 
see what can be done. 
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" Of course yon will anderstand you will have to treat Qur names as oonA 
dential, otherwise there will be consequences. 
" Fraternally, yours." 

"Mr. H. R. FUIJ.EB, 

^'Legislative Representative, Washington^ D. O. 
"Deab Sib and Bbotheb: Tours of the 17th received and noted. Think yon 
will find blank O. K. now. The Pennsylvania Railroad relief is in a way not 
compulsory ; men are employed without Joining relief, but are almost forced to 
join afterwards. They are made to l)elieve that if th^ are not members of 
relief they may expect to get released at any time. 
** Fraternally, yours." 

"EB. FuLLEB, Esq. 

** Deab Sib and Bbotheb : I think I can give you some Infbrmatioi) that will 
be of use to you, but if you make use of the same I would ask that my name be 
not mentioned. The Baltimore and Ohio relief has a clause in their regulations 
which says that after a member l)ecomes 65 years old and is unable to work 
that he will be pensioned. My father has been in the employ of the Baltimore 
and Ohio for forty-nine years and has a record of never having been suspended. 
He Is now 71 years old and unable to work. He applied for a pension but as yet 
has not received it, and the excuse for not giving him the same is that there Is 
not enough money in the pension feature to put any more on it, yet the relief 
has posters all arounu stating that they have money to lend employees on 
houses, etc. My father has been a member ever since it, started. If this was 
Bome boss he would have got it without much trouble. For what I pay in the 
relief I can get about three times the benefits in other organizations. 
" Tours, in B., S., and I. 

"P. 8. — ^Please destroy this communication." 

(Ounden Lodge, Ko. S67, Brotherhood of Railroad Trainmen, meets second and fourth Snn- 

days at 1 p. m.] 

-Camden, N. J., AprU 6, 1900. 

** H. R, FULLEB. 

** Deab Sib and Bbotheb : Inclosed you will find copies of letters in regard to 
the voluntary relief fund of the Pennsylvania Railroad system. I have the 
original letters in my possession, but have promised not to divulge the names of 
supervisor or foreman. I think it would be well to have the copies typewritten, 
as my handwriting is well known here, for I suppose you will use them in your 
work. Hoping for the full success of your enterprise, 
" I remain, fraternally, yours." 

The following are the copies of the letters that were inclosed with the above 

" Pennsylvania Railboad, 
''West Jebset and Seashobe Division, 

" Woodbury, January SO, 1900, 



" Deab Sib : I think by this time you have been able to judge if will 

•nit you in the gang. 

" Please get him to join the relief fund at once. If he will not, get another 
nuui that will. 

- Yours, truly, " , Supervisor."* 

** Pennsylvania Railboad, 
••-West Jersey and Seashobe Division, 

" Woodbury, N. J., March 20, 1900. 
"^0 all Foremen, Salem Branch and Bridgeton Branch: 

"You will arrange to increase your force April 1, one (1) more laborer, mak- 
™8 a total of three (3) laborers, at 12 cents per hour. CJonditlon of employ- 
ment of this man is that he join the relief fund ; also give their full names. 
** Tours, truly, 

•• , Supervisor.** 

Now, I ask you, Mr. Chairman, to compare the answers contained in these 
ywes, also these few letters, to the statement of President Cowen that the relief 
<»epartment is approved by 99 per cent of the men. Is it reasonable to think 
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that tbese employees aproye an association which they are compelled or forced 
to join to hold their positions — an association which takes from them their legal 
rights because they drew benefits from a fund that they themselves have cre- 
ated over 80 per cent of? I would answer no. The manhood and independence 
of these men rebel against such unjust conditions, and they are opposed to tbese 
associations rather than in favor of them. If Mr. Cowen had said that 99 per 
cent of the men were opposed to these associations, I think his statement would 
hAve come nearer being correct. 

A very small per cent of the roads operate relief assoclationfl ; but they are 
slowly growing, and the large lines which now operate them are leasing and 
buying in new branches. The relief departments are introduced on the newly 
acquired lines, and in this way are being extended year by year. Speaking 
theoretically, I believe, from a competitive standpoint, that the roads which oper- 
ate relief departments have an advantage over those which do not, inasmuch as 
they reduce damage suits, which must mean thousands of dollars to the com- 
panies eadh year. This was practically admitted by Mr. Cowen when be said 
that these associations had almost entirely done away with damage suits. To 
put all roads on the same level In this regard means that we must do one of 
two things — allow these departments to be extended to all roads, which would 
be to extend an evil which the employees would bitterly resist, or prohibit their 
further operation by the roads now having them. 

Section 10 of the act of Congress approved June 1, 1808, forbids the making 
of membership In these associations a condition of employment It also forbids 
the employer from requiring the employee to enter into Miese contracts releas- 
ing the employer from responsibility for injury; but this law is being openly 
violated and defied. In order to show to the Commission how boldly these 
railroad companies do this, I will quote that part of the law applying to such 
cases and then quote some of the words used by these companies in defiance of 
it The law reads : 

"That any employer subject to the provisions of this act, and any ofllcer, 
agent, or receiver of such employer • • • who shall require any employee 
or any person seeking employment, as a condition of such employment to enter 
into a contract whereby such employee or applicant for employment shall agree 
to contribute to any fund for charitable, social, or beneficial purposes, to release 
such employer from legal liability for any personal injury by reason of any 
benefit received from such fund beyond the proportion of the benefit arising 
from the employer's contribution to such fund, * * * is hereby declared to 
be guilty of a misdemeanor, and, upon conviction thereof, in any court of the 
United States of competent jurisdiction in the district in which such offence was 
committed, shall be punished for each offence by a fine of not less than one hun- 
dred dollars and not more than one thousand dollars." 

Letter of President Huntington, of the Southern Pacific Railway, to the em- 
ployees of that road on February 15, 1900 : 

" • • • Applicants for employment after March 1, 1900, must become 
members of the relief departments before entering the company's service." 

President Cowen, of the Baltimore and Ohio Railroad, when testifying before 
this Commission, after having had this law read to him. said : 

" If it is sought by that act to change the agreement that is made between the 
railroad company and its employees, I should say that the act is invalid — ^that a 
party has a perfect right to make that agreement on his part, and the railroad 
compacy has the right to make that agreement I should take that position un- 
hesitatingly, even if I thought that act covered our department It is an enor- 
mous advantage to the employee." 

He was then asked this question : 

** As a lawyer, would you not take the position that the law should be com- 
plied with until declared unconstitutional?" 

To this he answered : 

" No ; I would not On the contrary, the only way you are going to get & 
decision as to its constitutionality is not to comply with it" 

This convinces me that the law on this question is Inadequate, and that a» 
long as these relief associations are allowed to exist, just so long will these 
companies take unfair advantages of the employees; and I think the only 
effective remedy is to legislate these associations out of existence by prohibiting 
railroad companies from operating them. I would, however, require the rail- 
road companies to still carry the insurance of those employees that they have 
forced into the associations and have become so crippled or grown so old that 
no other insurance company will insure them. 
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nATEHENT OF MB. HUGH L. BOHD, J£., OF BALTIMOBE, HD., 
SSCOin) YICE-PBESIDENT OF THE BALTIMORE AND OHIO 
RAILEOAS COMPANY. 

Mr. Bond. Mr. Chairman and gentlemen, my purpose is particu- 
arly to try to give this committee the facts in relation to these relief 
Jepartments that you have heard mentioned. I can not say that you 
lave heard the facts, and I shall not go into any general discussion 
>f the law of fellow-servants or any general comments or arguments 
fcs to the propriety of a change in the present law. The present law, 
lowever, seems to me to be entirely misunderstood by the gentleman 
pvho has spoken in advocacy of this bill. He seems to think that the 
law is based on the theory that the employee can not foresee the 
dangers and avoid the dangers of his employment, and that it is 
Diily those dangers that he can so avoid that are included in the risk 
ivhich he assumes in taking employment for the consideration paid. 
Now, that is not the law. The law proceeds from just the opposite 
new. The view of the law is that he in taking his employment and 
accepting his wage assumes the unavoidable and necessary risks of 
that employment, and that the master assumes and is bound to dis- 
nharge toward that employee only the diligence and care of a prudent 
man, first, in the selection of the other employees, and, secondly, in 
the furnishing of the place where the employee must work and the 
surroundings of his work, including his machinery. Now, we do not 
have to go back to a discussion of the Koman law. The whole sub- 
ject was completely summarized in the report of the Parliamentary 
commission, which report is set out at length in the report of the 
Massachusetts commission on this subject, and anyone who wishes 
to look into the history of the law will find it there. 

What the law is and the reason of it has been fully stated and had 
to be fully stated to meet the case in the decision of the United States 
Supreme Court, through Mr. Justice Brewer, in the case of the ^ 
Baltim ore and Ohio Railro ad Company v. Baugh ^ reported in 149 ' 
U. S., a t page 3G 8. Now, that is the law, and, as I say, I shall not 
go into any extended discussion as to whether the law ought to be 
changed in any particular. But I do say that the only motive for 
that change must be a s ocialistic motive, using that in a good sense — 
that is, the object of beneli tine some particular class. There is not 
any reason why the employer should t^ charged with anything more 
than he can do, and the law as it is charges him with the use of 
reasonable care. As Mr. Justice Brewer points out, that is all he 
can do. To use the language of the court: 

No human inquiry, no possible precaution, is sufficient to absolutely determine 
Jn advanc^e whether a party under certain exigencies will or will not do a 
Diligent act ; so it is not possible for a master, take whatsoever pains he may. 
to secure employees who will never be guilty of any negligence. 

And so as to the appliances. 

Mr. Sterling. May I ask you a question on that? 

Mr. Bond. Yes, sir. 

Mr. Sterling. What is the reason for any distinction between the 
coemployee and another employee working for the same company 
who does not happen to be a coservant? The company is liable if 

L c c— 06 — 7 
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he is not a coservant with the party injured. Why should there be 
any distinction ? 

Mr. Bond. There was not any distinction at common law, because 
they were all held to be coworkers in a common enterprise, and, prima 
facie, that is sg to-day. But the courts in these enormous enterprises 
have divided the enterprise itself into departments, and they have 
held that the worker in one department is not in the same enterprise 
with the worker in another department. In other words, they nave 
said that the common master was engaged in more than one enterprise. 

Mr. Sterling. Yes; but now wliere the party injured is not a 
fellow-servant with the party causing the injury it holds the em- 
ployers to a higher degree of care than it does where he is a fellow- 
servant. 

Mr. Bond. Yes. 

Mr. Sterling. For a passenger an employer is liable for the negli- 
gence of his servant, and why in that case should the employer be 
held to the highest degree of care, and then where there are two men 
working on the same engine or on the same train, should he not be 
liable? 

Mr. Bond. ^Miy, theoretically he is not, but practically he is. 
That was under the general law of agency, however, ana as the 
English commission pointed out, this fellow-servant law is not an 
exception to the general law of agency, but it is an integn^al part of 
that law. I am afraid you are getting me into the discussion of 
technicalities, which I. want to avoid. 

Mr. Brantley. All of the courts have not accepted that theory. 

Mr. Bond. No, sir ; I know they have not. 

Mr. Brantley. The supreme court of Georgia has rejected it 
utterly. 

Mr. Bond. Yes, sir. And Mr. Justice Brewer points out that that 
is a distinction that has been made, and he points out — and that was 
the importance of the Baugh decision — ^that the real distinction that 
makes the master liable for the act of one servant, and says that he 
is not liable for the act of another, is that in the first case that serv- 
ant is discharging a duty that rests on the master, and in the other 
case he is not discharging a duty that rests on the master. I do not 
want to ^et into that technical discussion, but what I wanted to 
point out is this, that if you are going to extend that law you might 
as well frankly admit that you are going to do it, not because there 
is anything unreasonable about it, because the common law is good, 
sound, hard sense, but because you think that these employees ought 
to be supported, ought to get a compensation which they do not 
\ get under that rule ; that is to say, that you are going to give them 
something not on the ground of good, hard, common sense, but on 
some other ground. 

That makes what you do simply a charge on enterprise. You are 
putting a burden on enterprise to that extent. 

Now, I am not going to discuss whether it is wise or right or not, 
but I am just trying to define what you are doing; what the propo- 
sition is. Some things, though, are perfectly clear as necessary condi- 
tions of such an act. One of them is that nobody can reasonably ask 
that a man who enters an employment of this character should be 
, absolutely insured at the public expense, because it gets down to the 
if public expense. 
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Thjp (Bates bill absolutely insures the employee. Take the instance 
or exArnplft 4iKa.t was given by Mr. Fuller of the conductor and the 
passenger going from Washington to Philadelphia. Under the 
Bates bill, if that train met with a wreck due to a washout by cloud- 
burst or unavoidable accident, the conductor could recover and the 
passenger could not. The Bates bill puts the employee in a better 
position than the passenger. 

Mr. GiLLETT. How could an employee recover? 

Mr. Bond. Absolutely. There is an insufficiency in the track. 

Mr. GiLLETT. There is no negligence there. 

Mr. Bond. It does not call it negligence. It does not say a word 
about negligence. If the committee will look at House bill 7055 
you will see exactly how a bill will read that does introduce negligence 
into that liability. That is the Massachusetts law. And so as to 
an absolute insurance against negligence of a coworker. Mr. Al- 
exander asked the question as to whether under the Bates bill if two 
men were shoveling dirt into a car and one of them hit the other on 
the head, the company would not be liable ; and one of them would be 
liable under this act. 

Mr. GiLLETT. The Bates bill says — 

for all damages which may result from the negligence or mismanagement of 
any of its officers, agents, or employees. 

Mr. Bond (reading) : 

or by reason of any defect or insufficiency in its cars, engines, appliances, 
machinery, track, roadbed, ways, or works. 

NoWj if a passenger train goes in a hole, it is certainly due to 
insufficiency. 

Mr. GiuuBXT. Is it due to their carelessness or negligence ? 

Mr. Bond. I say it makes no difference under the Bates bill 
whether it is dij^-to carelessness or negligence or not. It is an abso- 
lute insurancyc ^ 

Under the|\Gilletybill the company would be liable only if that 
hole in the tr^jfe-wlas due to negligence. That is the distinction. 

Mr. GiLLETT. We all understand that a company or anybody that 
employs men is liable for any defect that exists in the machinery 
and appliances that bv the exercise of reasonable care and dili- 
gence they could have discovered ; and I do not think those two last 
lines change the existing law a particle. 

Mr. Bond. In the Bates bill ? 

Mr. GiLLETT. In the Bates bill. 

Mr. Bond. I wish I could agree with you, sir. 

I just wanted to point out that the Bates bill provides absolute 
insurance against any of those defects, no matter whether there is 
any negligence or not, and also provides absolute insurance in the 
case of injury by any coemployee, no matter what his relations or 
who he is ; and it seems to me that that is unreasonable. 

In the second section of the bill, having got absolute insurance, 
they imdertake to do away with the loss of that insurance which 
would arise from the application of the ordinary rules of law in 
^regard to contributory negligence, and they want the public — be- 
\ cause it falls on the public; you put it on the railroads and some- 
jbody-else will pay it — they want the public to insure these men not 
(only against all accidents, however arisiivg^^ ^Vi^^^^Xv^ \5wBt^ Ss. 'kkt^ 
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negligence or not, but also in case they are negligent themselves they 
want to be still entitled to that insurance on a question of tiie measure 
of their negligence against the general negligence. That strikes roe 
as unreasonable and strikes me as ags^inst public policy. If there is 
anything that is necessary, not only to the railroad company but to 
the pubRc, it is that the railroad employee should be on the qui vive, 
that he should not have the slightest inducement or seeming of an 
inducement to be negligent as to his own safety, because his own 
safety means the safety of other peoole. 

The Massachusetts law, as you nnd it in the Gillett bill, which 
goes further than the Massachusetts law, by the way, is undoubtedly 
the best considered fellow-servant law that has ever been adopted in 
this country. It is a law that is certainly drawn with legal accuracy, 
if nothing else. But the point that I wish to cover in the time that 
has been allotted to me was to explain to you gentlemen what these 
relief departments are and the work that they are doing, because 
those facts are relevant to this inquiry; and not merely because of 
clause 3 of this bill, but because, as I say, the only motive which can 
actuate this committee or this Congress or anybody in extending or 
modifying the present law of fellow-servants is the motive of bene- 
fiting the class about whom you are legislating; and you have got to 
know the situation of that class and what interest they have now to 
act intelligently and not to do more harm than good to this large body 
of men. 

There are six relief departments, or associations, in this country 
connected with railroads, the companies operating 31,000 miles of 
railroad, employing 310,000 men, or about 22^ per cent of the total 
railroad employees of the country, and of those 310,000 men 235,000, 
or about 75 per cent, are members of thjese associations. Now, you 
would suppose from what has l)een told you that those associations 
i^re organized simply for the purpose of pitying death benefits or 
accident benefits to these men. I tell you that that part of the work 
of these associations is the smallest part, that the death benefit paid 
last year for accidents was less than one-fifth of the payments made 
by those departments, and that the payments made bv those dep;irt- 
ments for qes^th and for accident and disablement by accident to- 
gether were less than one-half of the payments that those depart- 
ments made. Now, those payments run up into figures. The total 
disbursements by tnose departments last year were $3,500,000. Of 
those disbursements $875,000 were made on account of death from 
sickness, $570,000 on account of death due to accident, $1,150,000 oa 
account of disablement by sickness, and $950,000 on account of dis- 
ablement by Jiccident. 

Thfrt dpe's not show it all. The number of deaths by sickness wera 
J,476; the number of deaths by accident were 870; the number of 
cftses of sickness were 85,000; the number of disablements by accident 
were 50,000. 

I want you to understand this point, because it is the gist of the 
whole thing — that the danger, the hardship, the burden oh the rnaa 
that earns his livelihood by labor or by day wages is not accidental 
deftth. His danger is disablement by "sickness, primarily, and then 
by a small accident that loses him his wages. Those are the things 
that cost the money to protect these men against, and that is the work 
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which is more important to the employees of this company than :uiy- 
thing that you can do for them. 

Mr. GiLLETT. Have you any statement there as to what proportion 
was paid of those amounts by the railroad, and what 

Mr. Bond. I am coming to that presently. I want, in the first 
place, to tell you what thev are doing. 

Mr. Alexander. Why clid you link sickness and minor accident 
together in that way? Is there any relation between them? 

Mr. Bond. I stated them separately. 

Mr. Alexander. Yes; but you seemed to have them linked in your 
mind. 

Mr. Bond. Yes, sir; thev are. 

Mr. Alexander. I wondered why. 

Mr. Bond. Because these figures show that there were 50,000 cases 
of minor accidents. Now, those were not accidents that a man colild 
sue the company on, I do not care what act you gave him. They 
were things that lost him time. 

Mr. Clayton. Specify some of them, so that I can understand what 
3'^ou mean by a minor accident. 

Mr. Bond. A man mashes his thumb. 

Mr. GiLLETT. Or sprains his wrist ? 

Mr. Clayton. Yes. 

Mr. Bond. You must understand that the railroad business is one 
fight and struggle with the forces of nature day and night. Every 
iforce, beginning with the force of gravity, is a^inst the movement 
of traffic. You have not only got the actual vis mertia, but you have 
mountains to climb, and everything that you can think of to inter- 
fere, and nothing helps. It is the man and the steam. Those are 
the only things to push them up, and everything is against them, 
and you can not help getting hurt. It is the nature of things that 
where you are overcoming such forces and moving such immense 
volume of weights, such immense weights, a man will get hurt ; and 
he has simply to lay off. He can not work, but he can not afford 
to sue. 

On the Baltimore and Ohio Railroad, in the Baltimore and Ohio 
department, there were 12,000 and odd of those disablements, and 
they paid for them, I think, $15 apiece — something like that. 

Mr. Dark. It was about $15 apiece. 

Mr. Bond. About $15 apiece. There were 20,000 cases of sickness, 
and they paid on them over $17 apiece. 

Mr. Clayton. You mean for each minor accident you paid $15? 

Mr. Bond. Yes, sir. 

Mr. Gillett. That was the average ? 

Mr. Bond. Yes, sir; they were the kind of things that, no matter 
what his rights might be, he could not sue for. If he did sue, the 
lawyer would get it all. So that it is proper, Mr. Alexander, to con- 
sider those two things tog:ether. The time lost by sickness and the 
time lost by the minor accidents are practically the same thing, so far 
as the consideration of this committee is concerned. Where he has a 
permanent accident, permanently disabling him from earning a liveli- 
hood, in all these associations he is pensioned for life or during the 
continuance of that disability. 

As to the organization of these associations, the death liability, 
ordinary insurance liability, of these as&oe\«Lt\ow^ \% V^%$f^^!f^. 
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That liability, as well as all the other liabilities, all the other pay- 
ments, is absolutely and unconditionally guaranteed by the railroad 
companies. Against this liability they have in reserve funds less 
than 2 per cent. Their annual receipts from the men are about three 
and a half million dollars. Their annual distributions to the men 
are about three and a half million dollars. They have had to make 
up in actual deficit of those receipts to meet the payments of the year 
something over $700,000. 

Mr. Palmer. A year, or only 

Mr. Bond. That is since they got to going. 

Mr. GiLLETT. How long have they been going — ^three years, you 
say? 

Mr. Bond. They differ in time ; I do not know what the average is. 
The Baltimore and Ohio has been going ever since 1880. They con- 
tribute in actual money to the expense of the association $425,000. 

Mr. Palmer. That is your road alone? 

Mr. Bond. No, sir; all the roads. That applies simply to the 
clerical hire and special expenses connected with the departments, 
which are paid by the companies. They give free the time of every- 
body connected with tjie company to do the business of this depart- 
ment. . They give the office space, the rent, everything that goes to 
make up the running of the department. 

Mr. TiRRELL. What is the assessment — so much a year or pro rata on 
his wages ? 

Mr. Bond. They are divided into classes, and each class entitles to 
what is known as a benefit. Seventy-five cents a month in the aver- 
age of the departments entitles a man to one benefit. 

Mr. Palmer. How much is that? 

Mr. Bond. That one benefit entitles him to 50 cents a day in case 
of disablement. That, I think, is uniform throughout. It entitles 
him to $250 in case of death by any cause, and in some of the associ- 
ations accidental death entitles him to twice as much as death from 
any other cause. 

If you compare that with the death rates by ordinary accident 
insurance companies for the same class of risk, taking a brakeman or 
a switchman, you will find that the rate for the brakeman or the 
switchman for $500 in case of death and $5 a week in case of dis- 
ablement costs $22.50 a year. In these departments to get $500 in 
case of death by accident and $7 a week in case of disablement a man 
pays $7.20 a year. In other words, by the assistance that the com- 
pany gives in putting its whole force to running the department, in 
paying expenses, furnishing office rent, and in backing the whole 
scheme with its guaranty and credit, it saves the necessity of accumu- 
lating any fund, makes it the cheapest insurance that ever was heard 
of, and makes it, as that case shows, about one-third of what an 
ordinary accident insurance company could do the same work for. 

Mr. Palmer. Can a man get more than one benefit by paying 
more money ? 

Mr. Bond. Yes, sir. The amount which a man can take in death 
benefits varies in the different departments from $1,250 to $0,000. 
The rates which he can get for disaoility vary from 50 cents a day to 
$2.50 a day. 

The records show that so far from these men who are supposed to 
be forced to go into these departments taking only what they have to 
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ake, as you would suppose, if that was the case; the fact is, that they 
ake more than twice what they have to take. That they do in fact 
hemselves appreciate this insurance. And while a gentleman who 
las spoken before has assumed to speak for the employees of the 
3altimore and Ohio Railroad Company on the strength of letters, 
vhich he did not read, I happen to have been in the service of the 
Baltimore and Ohio Railroad Company for over twenty-two years, 
luring which time it has been necessary for me to ascertain how our 
nen lelt toward this department. In 1889 we had a reorganization 
)f the department, because the attacks of the assessment insurance 
.•ompanies in Maryland induced the Maryland legislature to repeal 
m act for a separate organization that we then had. We reorgan- 
zed the association as a department of the service of the company, 
ind 90 per cent of the old men came in. We have had pressure 
3rought to bear upon us from the employees on our subsidiary line, 
:he Baltimore and Ohio Southwestern, to extend the benefits of this 
service to them. They regard it as a hardship that the main-line 
men should have it and they should not. I know from my own per- 
sonal observation and knowledge that before this department was 
instituted if a man was taken sick in the railroad service his credit 
at the store stopped and his family depended upon the charity of his 
fellows for support until he got well. I know that since this depart- 
ment was instituted he may oe laid off for anj disablement and his 
credit at the store is as good as if he were working. 

Mr. GiLLETT. I would like to ask you a question. How many have 
you in your employ that take more than one benefit ; about what per 
L*ent of them? I would suppose if it was forced upon them, they 
srould only take the one benefit. 

Mr. Bond. The general statistics show that they take twice as many 
is they would have to take. 

Mr. GiLLETT. AVhat percentage of those in the employ do that 
o-day, a small or large percentage, or all of them? 

Mr. Bond. I have not got the figures to show that. I know I take 
11 I can get. 

Mr. Pearre. As I understand, the whole employment takes twice 
s much as they are required to take by the association; that is, the 
rhole list of employees takes twice as much ? 

Mr. Bond. That applies to all the departments. 

Mr. Pearre. The statistics which I am using, because of the im- 
ossibility of going into details and confusing the committee with 
ach separate department, are combined statistics of all these six 
epartments. We do not want to undertake to offer separate statis- 
ics for the different departments. 

I say this, and I say it with a great deal of feeling, because this 
ling has been under my observation, and in some sense in my 
harge, since 1882. I say that you can not do a worse thing for the 
35,000 men who are members of these departments than to put any- 
liing into an act of Congress that is going to destroy or affect those 
epartments. 

Mr. GiT.LETT. May I afek you this question? Do you make it a 
ule that when a man takes this insurance you speak of he must 
i^ a contract to release that company from any damages that 
night "result from the negligence of the company ? 

Sf r. Bond. We do. 
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Mr. GiLLETT. And do I understand you to say that if this bill is 
passed, that because this contract will not stand as a bar to an action 
tor damages you must withdraw from your employees this insurance 
they now nave and enjoy? 

Mr. Bond. I say this: We give these men the option of taking 
their benefits or suing. They can not do both. That does not pro- 
tect us against suit in case of liability. It simply protects us against 
speculative suits and annoyance and expense of litigation. 

Mr. TiRRELL. Do vou employ them just as quickly if they do not 
sim this agreement? 

Mr. Bond. If they do not go into the relief department? 

Mr. TiRRELL. Yes. 

Mr. Bond. No, sir. It is an absolute condition of the service of 
the Baltimore and Ohio Railroad that they shall. We do not em- 
ploy men otherwise, except in clerical positions. 

Mr. GiLLETT. You are not in favor, then, of that provision that if a 
man who has been injured so chooses, he may bring an action by re- 
turning to you all the benefits which he has paid m? You are not 
in favor of putting a provision of that kind in the bill, are you ? 

Mr. Bond. No. 

Mr. GiLLETT. You want to let that contract stand as a complete 
defense. 

Mr. Bond. I want it just left alone. I want him simply left alone. 
He makes his election. 

Mr. GiLLETT. What do you think about a contract, so far as public 
policy is concerned, which requires the man to waive his right to sue 
for damages when he has been seriously injuted by the negligence of 
the employer? 

Mr. feoND. I do not think he ouffht to waive it. I do not want him 
to waive it, and these contracts nave been upheld by half a dozen 
States — every State that has passed upon them. He is just required 
to elect. 

Mr. Brantley. After he has been injured? 

Mr. Bond. After he has been injured, as to whether he will take 
his benefits or whether he will sue. 

Mr. GiLLETT. You do not want him to have both? 

Mr. Bond. No, sir. 1 will tell you why — not as an officer of a 
railroad company. The officers of the railroad company would like 
to see the men get all they can get. We do not want a man to be hurt 
and cast adrift. We want to take care of him. But what excuse 
have the officers of the railroad company got with their stockholders 
if the thing does not give the stockholders any protection at all ? 

Mr. GiLLETT. I thought you said that the public would have to 
stand it. 

Mr. Bond. Why, the publi<5 does not have to stand this liability 
for insurance. 

Mr. GiLLETT. No ; I mean for damages ; that if we passed this bill 
on the fellow-servant question, making the company liable for the 
negligence of a fellow-servant, the public would have to stand it; that 
the company would not lose anything. What did you mean by that? 

Mr. Bond. I think it eventually gets to the public. 

Mr. GiLLETT. That the rates would be raised, then ? 

Mr. Bond. I was speaking generally of all the railroad companies. 
I think every charge of that kind gets back to the public. I think 
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if you put a fellow-servant law on the builders of Washington City, 
on the buildings that are built here, the cost of insurance against the 
liabilitjr under that law will be just put into the estimates of the 
cost or the buildings, and that the rents of the buildings will be 
fixed on the basis oi that cost, and that you gentlemen coming here 
to Washington who rent rooms in those buiWings would pay that 
insurance. 

Mr. Sterling. I guess that has already happened, has it not? 

Mr. GiLLETT. No doubt about that. 

Mr. Bond. That is the way things distribute themselves. 

Mr. Pearre. As a mattter of fact, do any of the members of this 
department sue the Baltimore and Ohio Kailroad Company when 
they are injured, as a matter of fact? 

Mr. Bond. Certainly they do. 

Mr. Pearre. What is done then ? What is the practice then witli 
regard to the benefit under the itisurance? 

Mr. Boifl^D. The practice is that they do not get it. 

Mr. Pearre. They do not get the betiefit under the insurance, but 
take such damages as they recover in an action against the company ? 

Mr. STEitLiNG. With the chance of a judgment. 

Mr. Clayton. And still this fund is raised by a small tax taken 
out of the wages of the employees from time to time? 

Mr. Bond. In part. 

Mr. Clayton. Yes. 

Mr. Bond. It could not be raised, however, for a minute if it was 
not for the guaranty of the railroad company behind it No insur- 
ance det)artment in the world would let a concern of this kind run 
along with a 2 per cent fimd to meet these liabilities. It could 
not run for a month. 

Mr. ItENRY. As I understand, yoti require these employees to 
Contribute to that fund — they do contribute to it — and so much is 
I>aid out every year out of the fund to these employees. Is that 
amount charged to the operating expense of the railroad or not? 

Mr. Bond. No; it is not, unless the railroad has to make up a 
<3eficit, and then it is. 

Mr. Henry. Then the deficit is charged to the operating expenses ? 

Mr. Bond. Yes, sir; it is a 

Mr. Smith. I would like to understand upon what theory, when 
Cine of these employees is injured, you compel him to elect whether 
Vie will sue the company for injury caused by its negligence or elect 
^o take out of this indemnity fund that he has contributed to? Now, 
^^ou are using a fund that he and other employees have constructed 
:*or themselves, an insurance fund, and you compel him either to re- 
lease his own right in that fund that he has contributed to or to 
accept that and waive his right to sue for the injury caused by the 
negligence of the company. 

Mr. Bond. He has contributed in part to that fund. The fund 
was not constructed by him, and it would not be a feasible thing for 
a minute, if it was not for the company bearing the expenses. 

Mr. Brantley. Let me ask you this question : As I understand it, 
Mr. Bond, the employees contribute to this fund for a twofold pur- 
pose. One is protection to him against disease and sickness and the 
other is for protection against the liability of accident. He is not 
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required, as I understand it, to waive anything, so far as the pro- 
tection against disease is concerned, but so far as the protection 
against accident is concerned, he is required to agree, in advance, 
that if he is injured he shall not have both this benefit and an action 
for damages against the road; that he can elect as to whichever one 
he intends to pursue. 

Mr. Smith. In other words, if he pursues the company in an ac- 
tion for damages for negligence, then they require him to forfeit all 
his right in a fund that he has contributed to ? 
^*\^ Mr. Alexander. Tliat is a part of the contract, and can be upheld 
^ in a higher court ? 

Mr. Bond. Of course. 

Mr. Alexander. When you engage them to work they elect to go 
into this insurance business or stay out of it, and if afterwards they 
get hurt they have no right- to sue, then? 

Mr. GiLLETT. I understand so, afterwards, if they elect to sue. 

Mr. AiiEXANDER. That is, afterwards they can not, after getting 
this benefit for three or four or five years ? 

Mr. Bond. Yes, sir; they have an election after the accident. 
There is no requirement of any election before the accident They go 
ahead. Any man goes aheaa until he is injured, and if he is in- 
jured very badly ne goes and consults a lawyer and finds out 
whether he has got a claim. 

Mr. GiLLETT. Whether he can get more out of the company or out 
of the fund? 

Mr. Bond. More out of the suit or out of the relief fund. 

Mr. Alexander. If that is so, what is the advantage of a con- 
tract? 

Mr. Bond. It simply protects us against speculative suits, not 
against any suit that has anything in it. He has plenty of lawyers 
to advise him whether he has got a good case or not. 

The Gillett bill reads: 

Sec. 9. That an employer shaU not exempt himself from liability under the 
provisions of this act by contract or agreement with his employees, nor by any 
rules and regulations, and all such attempts to avoid liability are hereby de- 
clared null and void. 

We would not have any objection to that. We do not want them 
to contract in advance against making any claim. But after they 
are injured then they must elect whether they will take these benefits 
or whether they will sue the company. That is the situation. And I 
say that is the only thing that I think the stockholders of the com- 
pany get out of the whole thing at all. They are put under a great, 
enormous liability, and that is the only thing they get; that is, the 
little peace we get. Now, the reason that works is this. The figures 
speak for themselves. In all these associations, with 235,000 men, 
there are 85,000 cases of sickness. The instance of a good case against 
\ the company where the fellow, after paying his lawyer, who takes 
; most of it, will get as much as he would' get from the relief depart- 
1 ment, is an exceptional case, and the men know it is an exceptional 
I case, and they would a great deal rather have a certainty, without 
I having to accept the liability and without having to go to a lawyer, 
\ than they would to have the possibility of a damage suit. That is 
J the reason the thing works. 
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Mr. Palmer. Is it not true that when a man pays 75 cents a month 

U) the benefit fund, and then he gets hurt and receives his benefit, 

and goes on the same way for a series of years, he may receive more 

money than he pays in, and when he has a serious accident befall 

Aim he can take the option as to whether he takes his benefit or sues 

for more money? Tne case might occur where he would make 

money, having paid in his insurance and having drawn out more 

Jn.oney than he paid into it. That case might occur? 

JVir. Bond. Yes, sir. 

3Ir. Palmer. Is it not like any other kind of insurance? 
IMr. Bond. The rates are so low that there is no chance for accumu- 
J^'tion. 

Mr. Palmer. At the end of the j^ear the insurance company has 
^«^med his premium whether he is hurt or sick or not? 
Mr. Bond. Yes, sir. 

Mr. Palmer. And your claim, as I understand it, is that this is a 
B?^^ry cheap kind of insurance? 

Mr. Bond. It is. There is no reserve fund put in the premium 
rr^^^te. The whole reserve fund is the guaranty of the railroad com- 
fit «iny. There are no commissions to agents, no expenses for reserve, 
t-^ZD put in the premium rate. 
Mr. Pearre. No graft? 
Mr. Bond. No chance for graft. 

Mr. GiLLBTT. In this bill presented by Mr. Fuller there is a pro- 
^i'^ision — 

That upon the trial of such action against any such common carrier by rall- 
x-cDad the defendant may set oflf therein any sum it has contributed toward any 
^5xich insurance, relief benefit, etc. 

Now, if you had had to pay him a thousand dollars by way of in- 
surance and he obtained a judgment for $2,000, you would have a 
^ght to set off that* $1,000 that you had paid him, therefore you 
"^ould not lose that at all ? ^ 

Mr. Bond. No, sir; you are mistaken. All you can set off is what \ 
you have contributed. ^ Now, how in the world could you undertake J 
the operation of a concern with 52,000 members and figure out what 
you or anybody had contributed? The chances are that you could 
prove that the man had not contributed anything in a number of 
'^^^es, because he would probably have drawn in benefits and sick 
'^^iiefits more than he had put in.^ That is an impossible calculation. 
Itfr. Gn.Tj:TT. Would you have any objection to put in " all the 
'^oney that he has received ? " 

^It. Bond. That would be the same thing. 

^fr. GiLLETT. No. If he had received a thousand dollars you 
^ould receive that as an offset. 

]Mr. Bond. But it is not a question of benefit. The benefit does 
^ot arise from what we have saved. The benefit lies in being pro- 
^^<jted against the speculative suits which the bar of this country, 
*- am sorry to say, is always trying to persuade every man to bring 
^^ainst every other man. 

Mr. Palmer. You had better look out, most of this committee are 
l^twyers. 

Mr. Bond. I know that. I claim to be one myself. Thev do not 
"^ait even to hear from a man. The suit is brought when they read 
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a notice of the accident in the newspaper; they bring a suit — don't 
go near the man or a relative or anytning else. 

Mr. Henry. Suppose the employee is killed in the accident? Of 
course he can not elect after he is dead. Then does his contract bind 
his representatives? 

Mr. Bond. No ; they have the same rights. 

Mr. Henry. Why? Is it in the contract? 

Mr. Bond. Yes, sir. The only contract is that before these benefits 
are payable they must release the company. 

Mr. GiLLElT. That is, release them against this insurance ? 

Mr. BoNb. No, sir; before the insurance is paid they must relea^^ 
the company. 

Mr. Henry. Or sue for damages? 

Mr. Bond. They can go ahead and sue for damages. 

Mr. Henry. Has this occurred in many cases ? 

Mr. Bond. Many cases? 

Mr. Henry. Many, or any ? 

Mr. Bond. Where they have sued ? 

Mr. Henry. Where they have stood by the company and electe-:^=cl 
to take the benefits, and the road has paid them in cdse oi death ? 

Mr. Bond. Oh, my ; yes, sir. It is an exception where they sue. 

Mr. Palmer. Suppose a man is discharged, he does not get an^^w^- 
thing? 

Mr. Bond. Yes, sir ; he keeps up his ordinary death benefit. 

Mr. Palmer. If he is discharged can he keep up his payments ana* — d 
get his benefit? 

Mr. Bond. He can only keep his life insurance. We can not kee^- P 
track of him, you know. He is going away, off the line, and it is incr^- 
possible to keep track of him as to sickness and that sort of thin^@- 
1 ou could not extend that medical examination and service over tb^»® 
whole United States; but he is entitled to keep his life insurance. 

Now, that is about the only point that I wanted to cover before th:^*^ 
cominittee, and Mr. Harris is here and desires to address the covT"^' 
mittee, so that is all I care to say. 

Mr. TiRREiiL. You made the statement a short time since that th^® 
employers' liability act of Massachusetts was the best one that ^^^o 
far had been framed. I would like to ask you if you would have ai^»-y 
objection, representing your company, to the enactment of the Gill&^ ^*' 
bill, which I understood you to say was framed on that law ? 

Mr. Bond. That is pretty hard-^^ — 

Mr. TiRRELL. That bill is before us. 

Mr. Bond. I told you very fraijfly I think that is the best bill air^^d 

the best act that I know anywhere. Now, I am not in favor ^:=^^ 

extending the fellow-servant law, but, as a lawyer, I say that is tfe::^^ 

best law that I know of. There are some things in it that I wouII^<^ 

criticise. I do not think, if you will let me touch on that just a mi:^^^" 

ut-e, that any public policy or any benevolent intention ought to car^^J 

beyond the employee anJi those dependent on him for support. _ ^ 

think when a man is injured he ought to have compensation, and if ^fe^^ 

J is killed and he has a wife or children, or if he has a father or moth -^^ 

I or even a minor brother or sister, dependent upon him for suppo^trt, 

/ then those benefits ought to go to them ; but I think it ought to stc===^P 

f there. I do not think you have any right to charge the public witl»- * 

* speculative sum in favor of that feflow's personal representati^i^®? 
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ch does not go to anybody unless it be his creditors, and generally 
) to his lawyer. Now, that is the truth of the matter, between 
vers. I do not think that is right. I do not think it is a square 
[ with the public. It is a good thing for the damage lawyer, but 
e is no sense in it and no reason for it, and that is my only criti- 
\ of the Massachusetts law and the Gillett bill. 
[r. TiRRELL. Have you ever •heard of a case since that law was 
^ted in Massachusetts where the legislature of Massachusetts has 
1 petitioned to change it, or any complaint before the railroad 
missioners of Massacliusetts about its enforcement? 
[r. Bond. I would not be a competent witness as to that. My 
irmation about that law is entirely secondhand, 
[r. TiRRELL. Well, I live there, and I never did. 
[r. Bond. I never have. I know that the railroads consider it a 
:ty hard law, but they consider it a pretty reasonable, fair law. 
7ith the permission of the Chair, I will surrender my further time 
Ir. Harris. 

[r. Fuller. I wanted to ask Mr. Bond two questions, if I may. 
[r. Bond. Certainly. 

[r. Fuller. I understood you to say that the departments which 
represented permitted a man to hold his life insurance after he 
left the service. Did you mean that Avith regard to all of these 
ciations on every road, or just on the Baltimore and Ohio road? 
[r. Bond. I had in mind the Baltimore and Ohio, of course. I 

lot know how many 

[r. Fuller. Could you say as to the other roads, whether he is 
nitted to remain a member of the relief in any degree after he 
es the service ? 

[r. Bond. I believe he is in some. I would have to find that out. 
ir. Fuller. I wanted to ask Mr. Bond another question: Could 
say what per cent of the money that goes to make up these relief 
Is is contributed bv the companies? What per cent of the ex- 
se? ^ . >^ 

T. Bond. The figures that I have, taking evervthing into consid- 
ion, show that the contributions are about half ana half; not in 
al money, now, but in the saving which the company makes in 
operation through the contribution not only of money, but of 
J of all its officers and employees — ^that is, allowing interest on de- 
ts on monthly balances and the running of the association. 
J. Fuller. Could you say as to the amount of cash that is turned 
this fund, what per cent is taken in from the employees and what 
lid by the company — actual cash in the fund ? 
T. Bond. No; I could not. 

T. Fuller. I wanted to ask you one more question: I under- 
d you to say that the public would, in effect, absorb all this ex- 
36 of this liability— of this legislation; that the railroads would 
have to stand it; that it would eventually come on the people 
paicl the freight ? 
;r. Bond. I think that is right. 

[r. Fuller. Now, that being true, we understand that you are 
ply here speaking in behalf of the public, or your road? 
Ir. Bond. I am here to explain the facts, as I see theui, to this 
mittee, and guide them as best I may in shaping legii-lation. I 
not undertaking to argue with this committee whether it is good 
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public policy to extend this law or not. I am arguing thai if it is I ^ 
it ought to be a good, tried, sensible law that we know somt^thing V^ 
about, and that requirement is met best of all by the Massacliusetts I 5i 
law. The officers of the company are not opposed to the men getting I ^ 
all the protection they can get, but we want it in a good, seusiblfc, ■ *^ 
^legal shape. If we are going to have anything it ought to be a good- 
I law, and not a loose law that means' simply litigation for the benefi."^ 
Ipf nobody except the lawyers. 

Mr. Fuller. I understand, then, you would like to have your erra^ 
ployees get all they possibly can, but you do not think that this legi^^^* 
lation is drawn along the right lines ? 

Mr. Bond. I think it is an extreme bill. I think it i? too extreme ^^^» 
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lATEMENT OF ME. ALBEET H. HAEEI8, OF NEW TOEK, GEN* 
EEAL ATTOENET FOE THE HEW TOEK GENTEAL AND HUDSON 
EIYEE EAILEOAD COMPANT. 

Mr. Harris. Mr. Chairman and gentlemen, I shall speak but briefly 
lis morning, and with reference to those features or the bill which 
not relate to the relief- fund measure, which Mr. Bond has devoted 
imself more particularly to. 

The tendency nowadays, of course, is to regulation, and the regula- 
on of raihroads. A great deal of public attention seems to be de- 
)ted in that direction. The tendency is to decrease the revenues 

• the railroads by legislation, and in a number of instances to 
crease the expenses of the railroads in operation, and also to pro- 
de for hi^h standards of efficiency in operation. Now, to a certain 
:tent and in certain of those directions it is undoubtedly important 
at the power of Congress should be exercised. I am not here to 
iticise or to quarrel with that tendency, but to acknowledge that 

does exist and must be reckoned with. But it seems to me that 
is tendency ought to be borne in mind — the general tendency — in 
:amining the different phases of legislation that come before Con- 
fess in its different committees in order to see to it that any legis- 
tion that is put through follows some reasonable rule and is in 
cordance with a sound general policy — public policy — and will make 
>r the general good of the railroads and the public and will not be 
sastrous to any existing interests. 

In this particular matter I submit to you gentlemen that there 
lould be no legislation at this time by Congress. In the first place 
is a serious question as to whether the power of Congress to reci- 
te commerce reaches the question of the liabilitjr of a corporation 
igaged in interstate commerce to its employees for accidents. The 
)wers, of course, which Congress has under that section are broad, 
id anything that aflPects the commerce itself is within the power 

• the legislature to regulate. The ecjuipment of cars which run from 
bate to State actually engaged in interstate commerce is a matter 
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i^hich Congress has regulated. In the matter of rates, the matter 
►f rates on interstate commerce is one which Congress is expecting 
o regulate now. Whether it has that power is, as you gentlemen 
:now, a question which has been raised and has not been settled. It 
»rill be one of the interesting questions which the courts of the 
ountry will have to pass upon later on if that legislation 



ountry 
hrough. 




But an accident is a local thing, if I may so speak of it. A man 
vrho is injured in a railroad yard by a switching engine is not injured 
n the pursuit of interstate" commerce, or in connection with inter- 
tate commerce, within the purview or within the reason that actuated 
he framers of the Constitution in confiding to Congress the power 
o regulate interstate commerce. Ever since railroads have been, the 
ights that grew out of accidents of that kind have been mattere for 
he regulation of the States themselves. The right to recover in case 
>f death, of course, as you gentlemen know, is a statutory right, and 
lot a common-law right, and it has been enforced in all the diiferent 
states because of the State statutes. The right to recover damages 
or personal injury has been regulated and governed by the law — 
ither the statutes of the different States, or oy the common law of " 
hose States as interpreted there by the State, or the Federal courts 
nterpreting the law of the State itself. The Bates bill undertakes,^ .^=es, 
^^herever an interstate road is concerned, to make rules and regula — ^aa- 
ions which shall govern the rights of a party concerning a suit^^^it 
nstituted to recover; an interstate question to be ruled and governedE:^-— d 
>y the act of Congress. I say, in the first place, emphasizing th^.M-iae 
)oint to which I called attention a moment ago, that it is more thari«: ^aan 
loubtful whether an accident to an employee is a matter which can b^^^nJbe 
eached by an act of Congress under the power to regulate interstat^^-i^-^te 
ommerce, even while that employee is an employee of an interstate .i^^te 
oad. 

As a matter of fact, however, you know that a great many of th^jrrihe 
ailroads are both State and interstate. This statute applies to tb^M^M^he 
oad as a whole, if it is an interstate road, no matter whether th^^r'^lie 
ommerce in which the man is engaged when injured is State o^zi^or 
nterstate. For instance, the New York Central Railroad that I 

epresent is both a State and an interstate road. It runs througD'^S'^ 
ome of its branch lines— leased lines— into other States than 'Se^^^-^w 
fork; but its main line is in New York State, and a great portio-^czpn 
if its employees are engaged solely in intrastate business, but if it m^ is 
o be an interstate roaa and is to come under the provisions of th^ — rs 
ct as an interstate road — ^a road engaged in interstate commerce, b^^^~ 
ause we are engaged in interstate commerce — the provisions of thi^i^ 
ct will govern not only as to a man who goes backward and forr^**'' 
^ard over the boundary line of Pennsylvania and New York, biv- ^ 
^ill govern a man who goes from New York to Buffalo on the Ne^^''*^- 
fork train. 

Mr. GiLLETT. Does this cover a man who works in a machine shop ^ 

Mr. Harris. If he is an employee of the railroad, I think it migh"^— 
t says, "every railroad" ♦ ♦ ♦ "shall be liable to any or it-^ 
mployees " — that is, it shall be liable to respond in damages to sn^ 
mployee in certain cases. It does not say where the accident hap-- 
>ens on the line. If one employee is injured in a machine shop by 
he negligence of another, I ao not know why it should not apply. 
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But to follow a little further what I had in mind. The first ques- 
tion was whether Congress had this power. As to the inadvisability 
of this l^slation, growing out of the fact that it was a matter that 
really belonged to the States, which the States had undertaken to 
legislate upon, and had legislated upon for a great many years ; and, 
in the third place, for Congi'ass to step in now and to undertake to 
pass a bill like this would introduce an element of confusion through- 
out the courts of the country that would be very hard to realize. 

For instance, here is a man who is an employee of a State railroad. 
He goes into the State court and under the statutes and the laws of 
that State he has certain rights. In that same State there is another 
road that is an interstate road, and an employee of that road is in- 
jured in the same way and he goes into the State courts, and if the 
State courts are bound by this act, he has got a certain other set of 
rights. One man comes out with a verdict and the other does not. 
And it will not be until you get well along in the trial of the case 
that \^ou can tell under which act you are proceeding, sometimes, 
because it may well be that this court shall hold that this only ap- 
plies to the man actually engaged in interstate commerce at the time 
he is hurt, and that he is an employee of an interstate road, but 
engaged simply in a State movement, and he is not within the pur- 
view of this act; so that it will be only after the evidence is in that 
the court or the lawyers or the jury or whoever may be interested in 
the case can tell under which rule of liability or under which statute 
they are proceeding, and whether they can make it a State or an 
interstate cause. 

Now, very crudely and roughlv, these are some of the incon- 
gruities of the results that might follow the passage of this legisla- 
tion. But really, gentlemen, the thing that has impressed me most 
about it is this: It is more or less a home-rule question. It is one 
that relates to the States where these men reside — the places where 
tliey are injured. Those States are dealing with these questions; 
have dealt with them and are dealing with them right along. The 
I^ederal courts in the different States, so far as the State laws on these 
qviestions are concerned, enforce the laws of the States. There has 
i'^ot, in the interesting talk given us by Mr. Fuller, been a suggestion 
^^at I am able to remember as to why it was that the States are not 
•tt>undantly able to deal with this question, and whv it should not be 
^^:<ttothem. 

Mr. Brantley. Will you let me interrupt you there? He stated 

Mr. Harris. ^Vhy? 

Mr. Brantley. He said the State of Pennsylvania would not (Jo it. 
Mr. Harris. Now, that was a reason. He could not get what he 
^^^ ^nt^d in Harrisburg, so he came over here to Washington. 

Mp. Brantley. That was a reason. 

.^^ Mr. Harris. Yes; that was a reason. And why could he not do it? 

^ remember now, he threw out a little insinuation as to why he could 

*^ ^3t do it. But the answer to that insinuation is this : That you are 

^-^ked to uproot a doctrine which has been established the country 

^"ver, with a few exceptions in some States, not only by legislators, 

*^\it by courts, by those whose incorruptibility was beyond question, 

'^xid whose ability was beyond question, and who have stated this 

Lcc— 06 ^8 
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matter and have laid down rules to guide corporations and employees, 
and who have made these statutes; and these decisions have oeen 
woven into the web and the woof of the law of the land. They are 
the consensus of the opinions of the ablest men for the last twenty- 
five years in this country, and the suggestion is now made that the 
basis upon which this whole structure of the liability of the em- 

gloyer and the employee rests should be upset. I have listened to 
[r. Fuller to see what his reasons were for it, and with the exception 
of the reason that has been just suggested to me, I do not recall any 
other. 

But it seems to me that it might be well for the committee to bear 
in mind this: These rules do not exist without a reason. The ex- 
isting rules do not exist without a reason. There is some reason for 
them. Mr. Fuller spoke of the hardship that there would be in the 
fact that the passenger who buys his tidset to go from Philadelphia 
to New York on the Pennsylvania Railroad who was injured by a 
derailment of the train due to the negligence of a servant might 
recover when the conductor could not. There is nothing plainer 
in the world than why that should be. The hardship does not appear 
simply from a statement of the case. Mr. Fuller entirely confounds 
the rule^ and reasons that underlie all these matters. There is one 
set of rules that relates to the liability of the carrier to his passenger 
growing out of contract relations, based upon the undertakings that 
the carrier assumes -with reference to the passenger, and there is 
another contract relation, and an entirely different contract relation, 
between the carrier, the employer, and the employee, a contract which 
sometimes is expressed, but oftener implied, from the very nature 
of the employment; a contract which has been understood — ^the 
nature of it has been understood — for years. And those different 
cx)ntracts, in the case of the passenger and in the case of the em- 
ployee, lead to different liabilities and different results under the 
same state of facts, and properly so. 

Mr. Palmer. The pavssenger pays money to ride, and the con- 
ductor gets money for riding. 

Mr. Harris. That is it. He gets money for riding and gets money 
for taking care of the passenger, and the passenger pays for the 
conductor s servicCvS. 

Mr. Sterling. Take the difference of two common employees of 
the same master. One of them is injured by the negligence of a 
fellow-servant. The other one is injured by an employee of the 
same company, but he does not happen to be a fellow-servant. In 
our State the trainmen on different trains are not fellow-servants. 
"What is the reason for any distinction there which creates a lia- 
bility in one case and not in the other? 

Mr. Harris. Of course, as you know, the courts in the different 
States have split pretty widely on that c[uestion. But the reason 
that is given is that the freedom from liability for the act of a 
fellow-servant reaches only to those two cases where the two are in 
the same employment, both in the employment of the same master 
and in the same department, and workmg for the same end. 

Mr. Sterling. And it goes further and says that they may exercise 
an influence over each omer. 

Mr. Harris. That has been given as an additional reason, but I do 
not attach an}' importance to that at all, because I do not think it 
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is a fact. I do not think that a switchman can exercise any control 
over an engineer who may be coming down with the locomotive. It 
is simply in the nature of the contract (because that is what you have 
got to get back to, the implied contract of the employment) that the 
man shall assume the responsibility for the negligence of others who 
are engaged in the same class of work with himself. 

Now, following that line, perhaps on a little diflFerent angle. In 
this life we all have got to bear the ills that fort.une sends to us our- 
selves, except in rare instances. It is the exception when we can 
shunt it off onto somebody else. If you are hurt, not only the pain 
and suffering is yours, but the financial loss is yours — unless what? 
Unless you can say that it is the fault of somebody else. And the 
liability of that person to respond to you in money is based upon 
fault, that in some way the injury you have received is the result of 
the fault of the man you ask to jpay. This legislation puts the em- 
ployee at both ends of the string. It provides that if through his 
fault another servant is injured the employer must pay for him. 
The liability is on the employer for his fault. 

But, coming back, it works the same way. If he is hurt by the 
negligence of the other employee the employer must pay him. In 
either way the employer catches it. It does not make any difference 
'^vhether the servant does the injur\' or receives the injury, the em- 
13 lover in both cases has got to settle. 

Mr. Palmer. Why should he not, if the master is liable for the acts 
of his servants? 

Mr. Harris. Yes ; to third parties. 

Mr. Palmer. If it is good as to all third parties, why should it 
»^<")t be from the fellow -servant? 

Mr. Harris. For this reason : As to a stranger, a stranger can reach 
i^ight back to the employer through the servant and say: " That man 
'^^^ as doing your work." 
Mr. Palmer. Yes. 

Mr. Harris. "And was representing you." 
Mr. Palmer. Yes. 

Mr. Harris. " But I was in no relation of anv kind with you, and 
y^ ^311, being in a position to take the benefits of that man's work, must 
•'^^ sind the expense and loss that may be due to his negligence." 

Mr. Palmer. Why can not an employee do that very same thing? 
?~^e is your employee and is in your service. You hurt him when he 
^ ^^ doing your work, and you are getting the benefit from it. 

Mr. Harris. So is the other man. They are both under contract 

"^ ^^ the master they undertake to hold in damages. That contract is 

"tc)!* a service which requires the service not only of the particular 

^Uan, but of the other servant. It has its basis in logic. If I hire 

^-<)mebody else to do some work for me, and in the course of his work 

\ie does an injury, there is a certain amount of logic in saying that I 

should be responsible for the injury. But take a case where two men 

are carrying the same rail, and through their joint negligence the rail 

drops and falls on both their feet. A claim might be made in that 

case — I do not know whether that would go, but I think Mr. Fuller 

would like to have it go — that both those men could recover. 

Mr. Palmer. Where would be the negligence of the employee in 
that case ? 
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Mr. Harris. From the negligence of the other employee. You 
must remember that an employee is not barred by his own negligence 
under this bill, if it is slight. 

Mr. Henry. If this bill were passed, would it not vastly enlarge 
the jurisdiction of the Federal courts? 

Mr. Harris. It would depend a good deal on the interpretation by 
the courts of this bill. 

Mr. Henry. Would it not bring a lot of these Pennsylvania cases 
into the courts, which Mr. Fuller says he can not recover on because 
he can not have this sort of legislation enacted in Pennsylvania ? 

Mr. Harris. It would not enlarge the jurisdiction of the FederalT^^l 
courts, because that is not fixed by this statute. 

Mr. Henry. Would it not transfer a large mass of litigation fTonnmrzmm 
the State courts to the Federal courts ? 

Mr. Harris. No. What it might do is to overrule the doctrine or ^zaof 
the State courts in the State courts themselves — that is, require th^^^rzlie 
State courts to follow this law. 

Mr. Sterling. Would it not have a tendency to transfer their suitc#^ ^ts 
to the Federal court ? It involves the Federal statute. 

Mr. Henry. They could remove it just as well. 

Mr. Sterling. This will be the law in the State courts of PennsyF ^^i^yl- 
vania if it becomes a law. 

Mr. Smith. I understand so. The transfer to the Federal court- -^b: its 
is to annoy the plaintiffs more than anything else ; to take them awa.fl&c ^ay 
from home and to make it difficult for them to get their witnesses. 

Mr. Palmer. How could a Pennsvlvania man bring an actio^^- ion 
against the Pennsylvania Railroad for an accident happening i 
Pennsylvania? 

Mr. Smith. The idea is that the injury was received in intersta -Mcaite 
commerce. 

Mr. Palmer. That would not bring it within the jurisdiction — 

Mr. Harris. Another thing I want to call your attention to is th ^^Bat 
you are asked to change the fundamental law with reference not on -^"iy 
to common carriers, but one species of common carriers. There is ^■ct q 
reason for that, and it is not right. It is true that the occupation oErr:^ a 
railroad man is a hazardous one. So are many others, and there is ^^"^o 
reason why carriers by railroad should be singled out and a rule - o^ 
law be made applicable to them which is not applicable to the emplo y " 
ers of labor of any other kind. 

Mr. Foster. Has it not been held in some States that it is jusl^*^-^" 
fiable? 

Mr. Harris. The legislature can say whether the situation is such ^^*j 
to require that particular class of legislation for that particular kir""^ 
of activity ; so that I say there is nothing to justify this committee ^=^^*- ^ 
saying that a railroad should be put under this kind of obligation ^^^' 
and that this line of occupation should be put under this kind of legi^— ^' 
lation, and not a powder factory or an}' other line of hazardous occ^^*-^' 
pat ion. 

Mr. Sterling. Do you think a law of this kind would have 
tendency to lesson expenses ? 

Mr. Harris. Not a bit. The railroads of this country now are n^ ^ 
by honest, capable, sober men, as a rule. They do not need the spu^ 
oi legislation of this kind to keep them up to the discharge of tlie^ 
duty. Not only the employees, but the operating officers themselve-^^ '^ 
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working under the pressure and the realization of the importance 
the work that they have to do, and they are takin<^ every precaution 
.t they can to safeguard the traveling public and to safeguard the 
^rations of their roads. 

Ar. Alexander. Then why is it that the number of accidents in 
s country^ compared with the number in Europe gives a result so 
latly in favor of the conduct of the roads in Europe ? 
^r. Harris. Because of the difference in conditions. And it will 
st, probably, always, even after the roadbeds and the protection 
our rights of way, etc, are on a par with those in England. Of 
irse this is a very large country, and some parts of it can not sup- 
•t a first-class railroad — that is, you can not put a road like the 
insylvania road through the deserts of Arizona and make it pay. 
u can not go to the expense that is necessary to have the highest 
^ee of safety in those regions. But great advances are being made. 
>t as fast as the condition of the business will warrant them in 
proving great advances are made in the improvement of those 
ditions. 
Ir. Palmer. If the grade crossings in this country were eliminated, 

not think we would have many more accidents in this country 
n anywhere else. There is not a grade crossing in all England. 
rlr. Alexander. You take your road from New York to Albany 

1 that from Edinburgh up to London. It is about the s^me dis- 
ce in each case, I believe. 

Ir. Harris. Yes, sir; about 440 miles. 

rlr. Alexander. How do the accidents on those two roads compare? 
Ir. Harris. I do not know: but I know this, that the number 
persons carried over those lines, and especially the volume of 
ight — probably it is truer of the freight than of the passi»ngers — 
volume is many times that going between Edinburgh and I^on- 
i, and the men employed on the line are undoubtedly ve^y many 
re. 

7he Chairman. I wanted to ask you if you do not think that in this 
of Mr. Fuller's he wants to make respondeat superior the law in 
Federal court, and he wants you to wipe out the doctrine of con- 
>utory negligence? 

At. Harris. Yes, sir; that is just the sum of the whole thing. 
The Chairman. Those are the two vital questions in the bill? 
At. Harris. Yes, sir ; those are the two vital questions in the bill, 
i there is no reason why this different rule should apply to the 
cimon carrier by railroad than anybody else, and no good reason 
; been suggested by Mr. Fuller for the enactment of this legisla- 
a. In fact, most or his argument, as you remember, was in calling 
ir attention to hard cases, or to where he thought judges had made 
3ng decisions. Of course hard cases do make hard law. There 
L tendency to cast upon each department of activity the losses that 
I incident to it, and it is possible to justify legislation such as is 
:ed for here upon that theory, but upon none that Mr. Fuller has 
fgBsted. 

At. Alexander. But is not this true in your State, New York, that 
lost every conceivable kind of a damage suit has been worked out 
the court of appeals? 
At. Harris, i es ; it is. 
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Mr. Alexander. Almost every case has been. You can not conceive 
of different conditions scarcely but what you will find them summed 
up in those court of appeals decisions. 

Mr. Harris. That is true ; but the trouble is not .with the law, but 
with the facts, you know; and the lawyers keep going to the court 
of appeals thinking they can dodge in under one or me other state 
of facts that has been made. The law has been settled. 

Mr. Palmer. What has been the effect of the compensation act of 
England? 

Mr. Harris. These compensation acts are right along the line of 
what I was going to speak of, throwing upon each department of 
activity the losses incident to that department. Germany and Aus- 
tria have followed that to some extent ; and so has England, in those 
Avorkingmen's liability acts. The old saying is partly true, that " The 
world owes everybody a living," and if a man goes into some de- 
partment of activity, some line of work, and gives his services, and 
IS injured, the loss has got to fall on somebody, either upon his 
relatives or upon the public at large or somebody else, and it has 
been said by the economic writers that the loss should fall upon the 
particular department of activity in which a man has devoted a life, 
oo that we have in Germany these laws under which, when the man 
is injured, the Government pays half and the manufactory, the rail- 
road, or whatever it is, pays the other half. It is divided between 
the Government and the employer. 

In England the British workin^nen's compensation acts provide 
a schedule of payments to be made in case of incapacity, and the con- 
tributions to that fund are made by the employers and by the em- 
ployees. They are graded, and it is in the form of a statute, very 
much like what the Baltimore and Ohio and these other roads Mr. 
Bond has spoken of have done voluntarily. And it is working 
fairly satisfactory, we may sav. There has been a good deal of 
grumbling on both sides, Ijut lately I understand they have both 
settled down to the realization that it is a pretty good thing. 

Mr. Palmer. It has not ruined England as a manufacturing 
country ? 

Mr. Harris. No, sir. 

Mr. Palmer. And has not ruined tlie railroads yet? 

Mr. Harris. No, sir. And if by Congress or the legislatures of 
the States — because in this country it must be by the legislatures of^ 
the States, I think — such legislation as that were to be passed and_^ 

f>ut into operation and go into that sort of paternalism from the^= 
armer up to the sea captain that is an entirely different proposition^ 

It is a very different proposition. It is surely a different proposi 

tion from singling out a carrier by railroad and saying that the prop 

osition is so unique that all the rules of law relating to that carrien^^ 
shall be upset and new rules imposing a very much higher obligations* 
be put in force. 
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STATEMENT OF HON. WILLIAM W. DTJDLET, OF THE FIEM OF 
DTJDLET & MICHENEE, EEPEE8ENTIN0 THE CHICAGO, MIL- 
WAUKEE AND ST. PAUL EAILEOAD. 

Mr. Dudley. Mr. Chairman and gentlemen, on leaming that the 
day was to be devoted to a hearing on this class of bills the general 
solicitor of the St. Paul Kailroad telegraphed that it would be im- 
possible for him to be here, and asked me to appear and state some 
reasons why this legislation ought not to be enacted. I have sat 
here and heard all that has been said up to this time. Of course, in 
common with all of you, I have had pleasure in listening to the best 
that can be said in favor of this legislation, I imagine. I think that 
the labor organizations who have sent Mr. Fuller here could not 
have made a better choice. He certainly has stated their case to 
the very best advantage to which it could be stated. This legisla- 
aon, it seems to me, goes very deep, as Mr. Harris has said, to the 
^ery foundation of the whole doctrme of the law, and nothing more 
leeo be said, it seems to me, than what Mr. Harris has said. Noth- 
ng, certainly, could add very much to it. 

Kut I want to say this, that certainly when Congress is called upon, 
s it has been by the promoters of these bills, to make such a radical 
han^ in the whole system of judicature of the country upon this 
[uestion of negligence as is embodied in these measures, there ought 
o be some very good and controlling reasons given why this step 
hould be taken. Such a step, it must be remembered, must be 
rrevocable. Once taken it could not be undone and retraced. In 
flFect it is an impeachment of the trust which we have always had 
ind which has grown up among the people of this country, the feei- 
ng of faith in the incorruptibility oi the courts, and in the reliance 
hat citizens of the United States may place in the courts that their 
•ights will be protected and established m due form of law and with 
iue regard to justice and fairness. Such a step should not be taken. 
t seems to me, nor should such an impeachment of the judicature or 
:he country be engaged in, unless some very ^eat and strong and con- 
:rolling reasons should be brought before this committee to induce it 
:o give its sanction to such bills. 

If I remember it correctly — and Mr. Fuller may correct me if I 
am wrong — I think he said that from the reports of the Interstate 
Commerce Commission there were some 2,000 — or 20,000 ? 

Mr. Fuller. Killed? 

Mr. Dudley. Yes; killed. 

Mr. Fuller. I have forgotten the killed. 

Mr. Dudley. Well, say 2,000? 

Mr. Fuller. Two thousand ; yes. 

Mr. Dudley. And 50,000 injured. Now, if that be true, I draw 
from that an argument against such legislation rather than in favor 
of it. If that be true, why does not Mr. Fuller bring forward some- 
thing here to convince this committee ; why does not he adduce some- 
thing here before this committee to show that there has been mis- 
carriage of justice in regard to the remedy in these cases? If there 
has not been any miscarriage of justice in this great number of in- 
stances on the part of employees, it seems to me there is no good, 
sound, and controlling reason for such legislation '^ and it ^ftfixifts ta 
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me that Mr. Fuller might, if he had used the great industry to this 
that he has given to the gathering of other statistics, have given us 
that. But he is silent ; so that it is only a speculative argument here 
that is given to us for such legislation. 

Gentlemen, I do not think that in the discharge of your duties, 
and in the conscientious regard to the duty which you owe the public 
to guard it against unwise legislation, unless good reason is given, 
you are going to pass such laws as this. 

I thank you. 

(At this point the committee adjourned until to-morrow, Thurs- 
day, March 1, 1906, at 10.30 o'clock a. m.) 



Committee on the Judiciary, 

House of Representatives, 

Thursday^ March 7, 1906. 
The committee met pursuant to adjournment, Hon. John J. Jenkins 
(chairman) in the chair. 

STATEMENT OF ME. H. T. NEWGOMB, KEPEE8EKTIK0 THE 
DELAWARE AND HTJDSOK EAILEOAD COMPACT. 

Mr. Newcomb. Mr. Chairman and gentlemen, the British working- 
men's compensation act has been alluded to here inadvertently, I 
suppose, in terms that might lead anyone hearing what was said, who 
was not familiar with that act, to suppose that it was very similar to 
House bill 239, now before this committee. In fact, it is as different 
from that measure as it is possible for the mind of man to conceive. It 
was a measure intended, and admirably devised, to substitute friendly 
arbitration for litigation, and in order to do that, to accomplish that 
result, it did several things, among them somewhat modifying the 
fellow-servant doctrine and the doctrine of contributory negligence, 
but leaving, at least to the latter, some scope. It also gavQ to the 
employei^ an equivalent for that modification by strictly nmiting the 
amounts that can be paid for deaths and injuries. 

Mr. Pearre. You say it limited it ? 

Mr. Newcomb. Strictly limiting that. I will give you the figures 
in a moment. The committee appointed to investigate the relations 
between employers and emplovees in your State sent an agent abroad 
to investigate the operation o^ this act, and they reported as follows, 
to quote the language of their report : 

In general, they .are intended to afford injured employees a more certain, 
even if more moderate, compensation for accidents than is sometimes obtained 
under an action in court. If we should compare the amounts received by em- 
ployees under compensation acts with the amounts recovered by them in 
actions at law, after deducting all expenses, it is probable that we would find 
little difference between such amounts. 

That is, if you consider the amount that is recovered in an action, 

after the lawyer has taken his percentagfe and the physician has taken 

his usually rather heavy fee, and consider all the employees and all 

that they recover^ they get about as m\\c\\ ior tKemsclves under our 

Jaws and our system as they get under t\\eT£iiv^\^ c^TCL^TssaXlvKi ^^\ 
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although over there the amounts are smaller and, perhaps, go to 
employees sometimes where, under our laws, they can not recover 
at all. 

Now, beyond that, the British workingmen's compensation act is 
an act applicable to all kinds of labor, applicable to every employer 
who habitually employs, according to the terms of the act, one work- 
ingman, and it even applies to agricultural labor; but I submit to 
you gentlemen that it will be a long time before this committee will 
consider a measure proposing to establish conditions of that sort in 
relation to the agricultural labor of any part of this country. It 
will be a long time before it will be considered in any legislative 
body. 

The amount that can be recovered under the British workmen's 
act in the case of death, and in case there are persons left who are 
(wholly dependent upon the deceased, is the equivalent of the wages 
)f the last three years preceding death, provided, however, that the 
mount shall not be less than £150 ($750) or more than £300 ($1,500). 
""he extreme amount that can be paid in any case under that law is 
1,500, and that can be paid only if there are persons wholly de- 
endent upon the deceased. In case there are persons left who are 
artially dependent, the law evidently contemplates that the amount 
lould be proportioned to their dependence, and if there are no 
ependents, the amount to be paid is stated in the act to be the rea- 
>nable expenses of medical attendance and burial, not to exceed 
10 ($50). 

For injuries, the amount which can be paid is 50 per cent of the 
weekly wage, and that is limited to the maximum sum of £1, or 
5 per week. After that amount has been paid for six months the 
mployer has the right to commute it for a cash payment, based upon 
he probable continuance of the disability. 

whether a law of that sort would be a good thing in the United 
states or not is not a question that is or can be before this committee. 
This committee and this Congi'ess have no power to enact a statute 
>f that sort with regard to the employers and employees of the 
Jnited States. It might possibly enact such a statute if it chose with 
-egard to a very small class of employees, and if we say with regard 
:o railroad employees, employees engaged in interstate commerce, it 
s not clear that the employees engaged m interstate commerce amount 
:o a considerable portion of all those employed by the interstate rail- 
ways. That is a question that would have to go to the courts, and 
ivould have to be thrashed out very thoroughly, and we might ascer- 
tain that this bill if enacted could apply to only a very small number 
of employees. 

But at best it would be selecting a special class of workmen, a 
special industry, and putting upon it a special burden. If this thing 
is to be done at all, it ought to be done in such a way that the burden 
of this legislation would fall equally and fairly upon every industry, 
and would proportion itself to the risks of injury which those in- 
dustries carry with them. Now, the power of the State to enact legis- 
lation of that sort is certainly complete. No one has suggested in 
behalf of this measure that if Congress does not act this power does 
not stay wholly with the States with regard to accidents that happen 
within their borders ; and if they choose in their legislation to adopt 
legislation like the British workmen's compensation act^ ot likft Hftvxsft. 
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bill 239, they can apply them completely to the industries within 
their legislative control. Any action of that sort on the part of 
Congress is limited. 

Now, I take it, from the discussion which I heard yesterday, that 
the gentleman who spoke first in behalf of this measure would "rather 
take all authority, so far as he legally may, away from the legisla- 
tures of the States in these matters and transfer it to the Congress of 
the United States. I venture to say that if he should accomplish that 
result he would regret it. It is necessarily so, that the burdens of 
legislation rest pretty heavily upon Congress. The limit of the 
physical capacity of Congress to deal with these matters has pretty 
nigh been reached, we have been told. We are hearing to-day in con- 
nection with the regulation of railway rates in this country that the 
details of the legislation of the country are beyond the physical pow- 
ers of Congress, and because it has not the ability to deal with them 
it must erect a special body, a deputy legislative body, so to speak, in 
the Interstate Commerce Commission, to handle those details. And 
in this particular and in all this class of legislation, if Congress is to 
remove these things from the powers of the State, there will be a tend- 
ency to adopt similar devices. It is removing it further and further 
from the direct responsibilities of the people who are cognizant of the 
facts with which such legislation deals, and I should think that that is 
not a desirable thing for the workmen, for the employer, or anyone 
else. These matters ought to be left where I believe the Constitution 
intended that they should be left, to the States themselves. 

It was stated here by the head of the American Federation of 
Labor, whom we all respect, that what the workmen want is not to 
collect damages, but safety. And I say on behaM of the company 
that I represent that what we want is not to keep anj^hing from n\en 
who are injured, but what we want is the safety of our employees, of 
the people whom we transport, and of the property which we carry, 
and we believe that the maintenance of the law in somewhat its pre:s- 
ent condition is essential to that safety. We believe if the doctrine 
of contributory negligence is weakened, so that the employee does 
not have to look out for his own safety and is not required to exercise 
the utmost diligence in regard to his own safety, that the carelessness 
which may be permitted in that direction will affect the safety of 
others of his fellow-employees, of the traveling public, and of the 
property that is carried. AVe believe that this legislation would tond 
to increase the number of accidents rather than to diininish them We 
think that the fellow-servant doctrine is a great aid in maintaining 
that feeling, that esprit de corps, among employees, among those 
who constitute the brain and brawn and smew and muscle that con- 
stitutes the greater part of the railway systems of this country; 
that if that is done away with, it will be another step in the weaken- 
ing of that esprit de corps that goes to make good and eflScient and 
satisfactory service for the public; that it ought not to be taken 
away; that it ought to remain there in behalf of the public. Wo 
think much has been done in preventing that loyalty on the part of 
the employees toward the company, the friendly relations between 
employer and employed, that are necessary to the best service and 
that ought to be perpetuated. 

It was asked here yesterday why we have more accidents than they 
have abroad. I want briefly to attempt to answer that question. In 
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(he first place, the balance of accident statistics between Europe and 
American is grossly exaggerated by certain people in this country in 
favor of European conditions. They seem to take delight in showing 
that everything is lovely and beautiful in Europe and everything is 
nnsatisfactory in this country. Comparisons based on work done 
on train mileage show entirely different results from those that are 
commonly made. But it is true that accidents here are slightly more 
numerous, relative to the work done, than they are in Europe. Our 
railway system has been very rapidly created. Our country is new 
in many respects. The adjustments necessary to secure the utmost 
safety have not yet been permitted by the prosperity and resources 
of the country. The prosperity and resources of the country have 
not yet been great enough to permit us to create railways of precisely 
the sort that do away with accidents in the largest degree. The 
difference between the American railway and the English railway is 
perhaps roughly measured by the fact that our railways are capital- 
ized at $52,000 per mile and theirs are capitalized at $275,000 a mile. 

There is a difference beyond that. There is a difference in the 
character of the workman in this country and the European work- 
man. The American workman has a proper and laudable feeliiiff of 
independence, but sometimes that feeling of independence maker, him 
less willing to adhere to the letter of the law, and it is the letter of 
the law in these large operations — I mean the letter of the regula- 
tions of the road — which means perfect safety. The European rail- 
way employee is accustomed to taking orders, is accustomed to disci- 
pline, and it is much easier to maintain that high degree of discipline 
on European railways than it is here. It has been suggested liere 
that if this legislation is adopted and if it entails extra cost, that that 
cost will fall upon the public. That statement is true and it is un- 
true. No railway has a dollar to expend in wages, in the mainte- 
nance of its property, in damages, in taxes, or any fixed charges, that 
it does not rectuve from the public. It can not spend any money 
that it does not obtain in that precise way. It can not advance wages 
without receiving the extra cost of those wages from the public. But 
wages to-day are adjusted on the basis of the assumption by the em- 
ployee of the risks that are covered by this measure. If that lisk 
IS to be transferred to the corporation and wages remain as they are, 
that is in effect an advance in the wages of the employee. And this 
is, then, in that phase of it, another of those legislative attempts — 
those attempts by law — to increase wages. 

Those things, if they work at all, only work temporarily. Of 
course perfect justice would require that if this risk which the rail- 
way employee has been paid for is to be assumed by the company 
the* wages should be diminished. In practice that is not likely to 
happen in any visible way ; but ultimately we can be sure that w^ages 
will adjust themselves to any change of this sort. If risk is removed 
the payment that goes for risk will be removed through the gradual 
decline in wages if wages otherwise would have remained stationarj' 
or a slight retardation of wages if wages would have otherwise tended 
upward. 

Mr. Sterling. Do you not think it would be easier to accomplish 
that by increased rates than to attempt to decrease wages; that the 
public would stand it better? 
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Mr. Newcomb. It would if it meant increased earnings; but in- 
creased rates usually mean decreased earnings. 

Mr. Sterling. The natural law instead or the law enacted by Con- 
gress would control that? 

Mr. Newcomb. The natural tendency of anything of that sort is to 
diffuse itself and to throw the burden upon those on whom it actually 
belongs. Increased rates mean diminished earnings and diminished 
profits, and for that reason it is impossible that anything of this so^r'^ 
shall be transformed into increases in rates. It is not at all unlikely' 
that there shall be a retardation in the natural decline in rate^^* 
Rates are going down all the time to increase business, and it is ver*:i3 
' the decline in rates, rather because of the psycholoffic^*^ 



apt to retard the decline in rates, rather because of the psychologic 
element that enters into any problem of that sort. If a man is wiiu g 
attacked he maintains his position just as strongly as he can. 

What this means, then, if wages are ultimately to be adjusted t -^ 
the new legal condition established in this way, is that the burde ^=n 
of bearing these laws will be borne by all workmen instead of b-«"»y 
those who now perhaps it will be conceded ought to bear them, b^^w^- 
cause in this very law it is sugg:ested that they shall be relieved of tk ac 
consequences of their own negligence. ^^ 

This loss, the loss and the decrease of wages, would fall on all worl^H{- 
men, the most efficient and most careful and diligent and the negligei^^it 
alike. It would therefore remove that premium on high care, on a 

high degree of attention to duty and extreme fidelity in the executic=i=)n 
of those rules and regulations that are necessary — that premium ( ^ >n 
the utmost care that you and I want whenever we travel on the ra^cnl- 
way. 

Mr. Sterling. I should think it would have the opposite effect _ I f 
the railroad company was responsible for the accidents caused by t^Mie 
negligence of the employee the employee would realize that his j^^?^ 
would depend upon the degree of care that he exercised. If the raS^l' 
road company was bound to pay for his negligence would he not th^^«n 
realize the fact that he must be more careful and that the railro^^^^ 
company would not retain him if he was not, and would it not inspi re 
in him more diligence than under the present plan ? 

Mr. Newcomb. I am afraid that under conditions as we find the^=*^ 
there is always a certain amount of carelessness that creeps in throu^gS*^ 
long acquaintance with danger. There is a strong tendency in evei^^*^^ 
»langerous emplovment for men not to exercise that degree of car"^^^*^ 
which is essential to their own safety. In the mining industry it 
very notable. It is very notable in the handling of freight trains an 
in railroad service of all kinds. 

Mr. GiLLETT. Would not the railroad, if it was to be held respor 
sible for all accidents caused by fellow-servants, be more careful L 
the way it transacted its business in the handling of the freights an^ 
the block system, and bring in every appliance to protect itself agains 
these suits, and in doing wiat w^ould it not also protect the traveling 
public ? 

Mr. Newco3ib. I think railroad corporations are doing everything 
that they can to prevent accidents, and adopting every precautior 
that they can; that they are expending money wnerever they know 
that it will protect their pavSsengei's and their employees and propertj 
which they transport against accident. They can not exercise the 
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most complete control over their employees in these matters. They 
have to take into consideration and realize that there will be a cer- 
tain decree of negligence, and that can only be handled, if it can 
be handled at all, by imposing on the employee most of the burden 
of what his negligence costs, and to transfer it to his fellow-employees 
and diffuse it among all employees, the careful and careless alike, 
would be unfair to the workmen, and a certain result of legislation of 
this sort. 

The accidents on American railways are decreasing when an effort 
is made in anything except absolute figures. Relatively to the 
amount of work done there are fewer accidents of any class to-day 
than formerly. I have had time only since last night to make iip the 
final figures in regard to persons killed. The reports of the Inter- 
state Commerce Commission show that the number of persons killed 
per vear since 1890 has decreased if compared with the number of 
employees, if compared with the number of passengers carried 1 
mile, or if compared with the number of tons of freight carried 1 
mile ; and that, as compared with the total number of miles of track, 
there is also a slight aecrease, although not so gi'eat as the others. 
Now, this happened during a time when it has been particularly 
difficult to guard against accidents. The extraordinary activity of 
railroads in the last few years has imposed extraordinary burdens 
upon the railway management. I will just give you these figures of 
comparison l)etween 181)7, the last year of the busineas depression, 
and 1904 — the figures of the Interstate Commerce Commission — and 
3'^ou can get from them some idea of the excessive difficulty of pre- 
venting accidents. The number of railroad employees has increased 
from 823,000 to 1,300,000. The number of engineers has increased 
from 35,600 to 52,400. The number of firemen has increased from 
36,700 to 55,000. The number of conductors has increased from 
25.300 to 39,600. The number of other train men has increased from 
63,600 to 106,700. 

These tremendous increases in all ranks of employees obviously 
mean that it has been necessary in order to carry on the business of 
the country to put men in the place of engineers who have not served 
very long — not as long, perhaps, as desirable — as firemen; to make 
men conductors who have not served the apprenticeship to make them 
fit for that work. The enormous demand on the resources of the rail- 
''oads in every direction has made it exceedingly difficult to adapt 
their methods, their organization, to these new conditions, and yet 
y* the face of all those extraordinary difficulties we see a constantly 
^^creasing ratio of accidents. 

. -Vnd I will allude to another difficulty that all of us have appre- 
^'«^ted, and that is the difficulty of adjusting operations to these new 
?*fety appliances. It has been wise to adopt them; they are b(me- 
^pial; but in the transition period they did cause a great deal of 
^^fticulty. And that is another difficulty against which the railroads 
"'^ve struggled, and struggled successfully against accidents. Things 
^^^ going along toward more satisfactory conditions. 

^Ir. GiiXETT. Right there is what I was thinking of. 'WTiat has 
^'^ Vised this decrease is because your employees are more skilled and 
^^T^eful and prudent than they were formerly or because of the action 
^^ the railway company itself in adopting certain methods — by 
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adopting the^afet}'^ appliances and by the adoption of the bloc 
system? That has tenaed in that way to decrease the number c 
accidents. The men to-day are not more careful or a different claj 
of men than they were a few years ago? 

Mr. Newcomb. It is true, and I am very glad to say it, that a^ 
have better facilities; block signals are more common, and in evei 
way the railroad system is very much more perfect than it was ; an 
yet I hope that the standard of our employees in every branch of tl 
work has improved. I should feel very sorry to think that it had nc 

Mr. GiLLETT. The railway is exerting every effort it possibly can i 
decrease the number of accidents? 

Mr. Newcomb. Progress has been made in all lines, and it is goir 
on still, and fifteen years more will show equal progress in the san 
directions, I am sure. 

STATEMENT OF ME. J. N. EEDFEEN, SUPEEINTENDENT OF TB 
EELIEF DEFAETMENT CHICAGO, BUELINGTON AND aUIHC 
EAILWAY, CHICAGO, ILL. 

Mr. Redfern. I think I might add a great deal to the points whic 
were stated yesterday as to the practical work of the relief depar 
ment, but we do not care to take up the time of the committee, unle^ 
there are other things which Mr. Fuller would bring out to whic 
we would like the privilege of replying or submitting a brief, as tl 
committee might determine. 

Mr. Fuller said yesterday that in the operation of the relief depar 
ment the money for the superannuation fund came out of the reli< 
fund, which came out of the contributions of the employees. Tl 
statement is true in words, but it leaves a wrong impression i 
the minds of people. The Pennsylvania Railroad Conipany has 
pension department which is entirely separate and distinct from tl 
relief department. It adopted some years ago a pension plan w^herel 
all these employees, when they reached the age of 70, would be r 
tired and paid a pension somewhat in proportion to the term of ser 
ice and the amount of wages received, or they could be retired at a; 
05 or between 65 and 70, if their physical condition required it. 

All the money that is paid these employees — and it is now amoun 
ing to about $400,000 a year — is paid directly out of the treasury < 
the railroad company, and, as I say, it has nothing whatever to c 
with the relief department; but in the regulations of the Pennsylv; 
nia Railroad relief department there is a provision for what 
called a " superannuation fund." and it is for members of the relit 
department only, and when they reach the age which entitles them 
draw a pension out of the treasury of the company they are entitle 
to receive their proportion of the interest on the surplus fund in tl 
relief fund. In other words, a man who is a member of the relii 
fund gets the superannuation fund in addition to the pension paid I 
the company. 1 will say, however, that it is a very small fiffure ii 
deed, and it was simply one way, in case the relief fund shomd ha-^ 
a surplus, that the interest on that surplus might be used for the bei 
efit of its members. 

So when the statement is made that the superannuated men of tl 
Pennsylvania Railroad draw their superannuation out of the reli< 
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fimd it tends to give the wrong impression, because it is not the pen- 
sion. It is not sufficient to support anybody, and it was never sup- 
posed it would be. The company pensioning its men probably aver- 
ages a pension of, say, $300 a year a man ; but that is all paid out of 
the company's money, while the superannuation comes out of the 
relief fund. 

Ifr. Pearre. That is additional and supplemental ? 

Mr. Redfern. Yes, sir ; that is additional and supplemental. 

Mr. Pearre. May I ask you this question : Is "your plan of the re- 
lief fund the same as that of the Baltimore and Ohio Railroad as 
described yesterday by Mr. Bond ? 

Mr. Redfern. In general the plans of all these relief funds are the 
same. They differ in details. For instance, the question was asked 
of Mr. Bond yesterday whether all of the roads allowed the men to 
continue their membership, in respect to the death benefit, after 
leaving the service. They do not. But where roads do not allow 
the men to keep up their death benefit they have something else that 
is equally attractive to the men in the service. 

Mr. Pearre. You have a pension, you say? 

Mr. Redfern. No, sir ; not on the Burlington. But the pension on 
these roads is an entirely different thing from the relief fund. The 
pensions are given and paid just as uiough the railroads had no 
relief departments. 

Mr. GiLLETT. Is it for old age? 

Mr. Redfern. Yes. Now, the Illinois Central and the Chicago and 
Northwestern road and the Pennsylvania, and many railroads 
throughout the country, are adojDting this pension plan, and they are 
all outside of the question of railway relief departments. The men 
do not contribute any money whatever. The money paid in pensions 
is a pure gratuity on the part of the company. 

The Chairman. Now, I believe, Mr. Fuller, that you close the ar- 
gument if there is no other gentleman present who wants to be heard. 

Argument of Aldis B. Browne, 
i. — statement of fellow-servant rule. 

" Where a master uses clue diligence in the selection of competent and trusty 
servants, and furnishes them with suitable means to perform the service in 
which he employs them, he is not answerable, where there is no countervailing 
statute, to one of them for an injury received by him in consequence of the 
carelessness of another, while both are engaged in the same service." (Am. 
& Bug. Ency. Law, vol. 12, p. 897, title "Fellow-servants.") 

A note at page 898, ib., states : 

" The rule is so well settled that a citation of authorities to support It seems 
superfluous. The following cases in which the rule has been aflirmed are, 
however, given." 

Then follows citation of many cases thus ruled In England, Canada, the 
Federal courts, and In the highest courts of some forty-one States and Ter- 
ritories. 

The same article, pages 622-653, discusses at great length the superior^ 
ser\'ant or vice-principal rule as established In the Federal courts under pri- 
mary authorities of Chicago, etc.. Railroad Company i;. Ross (112 U. S., 377), 
and In a few^ of the States by statute or decision, and which pro tanto limit 
the general rule. 

IT. — CONTRlBUTpRY NEGLIGENCE. 

This Is determined by the test of ** ordinary care ; " Involves a matter of 
fact, and Is hence for the Jury (West Phlla. Pass. R. Co., v, Gallagher, 108 Pa. 
St., 524), an upon the facts of each case. 
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Robinson r. Cone, 22 Vt, 213. 

** There has been no want of ordinary care when, under all the circum- 
stances and surroundings of the case, the person injured, or those whose negli- 
gence is imputable to him, did or omitted nothing which an ordinary careful 
and prudent person, similarly situated, would not have done or omitted; 
and, conversely, there has been a want of ordinary care when, under all the 
circumstances and surroundings of the case, something has been done or 
omitted that an ordinary careful and prudent person, so situated, would not 
have done or omitted to do." (Am. & Eng. Ency. Law, vol. 7, p. 378, title 
" Contributory Negligence.") 

This rule Is approved, by all authority and is the applicable rule in measur- 
ing all liability. No sound reason exists why railroads engaged in interstate 
commerce should hence be denied the equal protection of the law in this regard. 
It is the nile as between passenger and railroad carrier; why not as betwecD 
emi)loyee and such carrier? 

III. — LIM[TATION OF CONGBESSIONAL POWER. 

The power to regulate commerce *' between " the States is national ; within 
the State it is local. The exclusive power in resi)ect of the former is no 
stronger than the like exclusive power in respect of the latter. 

A car or train engaged in transporting passengers or freight " between " the 
States is interstate commerce. A car or train engaged in like transportation 
within the State is not. Conceding the Federal power over the former must 
equally 'concede State ix>wer over the latter. Injuries of manifold kind and 
numl>er covered by State law can not be tried or determined under a Federal 
statute. liocal trains, machine shops, station employees, bridge tenders, section 
men, and by far the vast proportion of railroad employees are hence neces- 
sarily subject to State law. Federal legislation must hence be of tninor appli- 
cation. Different statutes administered in the same Jurisdiction will certainly 
produce confusion. Uniformity of State law may be desirable, but it can not be 
comiielled by Federal legislation. 

A railroad company engaged in both interstate and State business is not 
within exclusive Federal control, nor can Congress legislate upon any such 
erroneous assumption. In local business its duties and obligations to passenger 
or shipper are subject only to State law. An injury to an employee engaged in 
rendering that service is likewise local and subject also to the State law. The 
ultimate determinative test of Jurisdiction in all such cases must be. Is the 
business interstate or intrastate? This determinative test is involved in all 
cases whether aflfecting the rate, the subject-matter, or the parties concerned — 
passenger, shipper, or employee. 

When property has lawfully begun to move upon its final Journey as an 
article of commerce from one State to another, that moment It becomes the sub- 
ject of interstate commerce and hence subject only to Federal regulation. (Coe 
V. Errol, IIG U. S., 517.) 

And so It has been held that a train of empty freight cars being prepared 
and taken out of the State for the purpose of transporting coal within the State 
is not engaged in interstate commerce. (Norfolk, etc., R. Co. i*. Com., 93 Va., 
749.) 

And so it is held that a State statute regulating a terminal station wholly 
within the State operated by a domestic corporation is not void as an inter- 
ference with interstate commerce. (State v. Jacksonville Terminal Co. (Fla.), 
27 So. Rep., 225.) 

Authorities need not be multiplied. The principle Is plain in statement and 
application. Congress may control the carrier and the shipment when inter- 
state, but not otherwise. When the carrier is i)erforniIng service within the 
State in transjwrting passengers and freight within the State, and when the 
employees are rendering services In connection therewith within the State, the 
jurisdiction of State law thereover is Just as exclusive as is the power of Con- 
grss over the business when moving '* between " the States. 

In the exercise of the police power the States may do many things which 
Indirectly affect Interstate commerce. They may provide for examination of 
employees as to fitness for position; Ijcense locomotive engineers; regulate 
stoppage of trains — speed of trains through cities, and regulate transportation 
of live stock. These are some of the many instances illustrated by the cases of 
Smith V. Alabama, 124 U. S., 465 ; Nashville, etc.. R. Co. v. Alabama, 128 U. S., 
ffO: M., K, & T. Hy. Co. v, Haber, 169 U. S., 613; Lake Shore, etc., R. Co. v. Ohio, 
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177 U. S., 285; Gladson v. Minnesota. 166 U. S., 427; Crutchett v. Kentucky, 141 
U. S., 61. 

And even a State statute forbidding tbe carrier to make any contract limiting 
its common-law liability is held, in Chicago, etc., R. Co. v. Solan (169 U. S., 133), 
not to contravene the Federal power to regulate interstate commerce, the court 
pertinently observing (p. 137) : 

" Railroad corporations, like all other corporations and persons doing business 
within the territorial Jurisdiction of a State, are subject to its law. It is in the 
law of the State that provisions are to be found concerning the rights and duties 
of common carriers of persons or of goods, and the measures by which injuries 
resulting from their failure to perform their obligations may be prevented or 
redressed. Persons traveling on interstate trains are as much entitled, while 
within a State, to the protection of that State as those who travel on domestic 
trains. A carrier exercising his calling within a particular State, although en- 
gaged in the business of interstate commerce, is answerable, according to the 
law of the State, for acts of nonfeasance or of misfeasance committed within its 
limits. If he fails to deliver goods to the proper consignee at the right time and 
place, or if by negligence in transportation he inflicts Injury upon the person of 
a passenger brought from another State, the right of action for the consequent 
damage is given by the local law. It is equally within the power of the State 
to prescribe the safeguards and precautions foreseen to be necessary and proper 
to prevent by anticipation those wrongs and injuries which, after they have been 
inflicted, the State has the power to redress and to punish. The rules pre- 
scribed for the construction of railroads and for their management and opera- 
tion, designed to protect persons and property otherwise endangered by their 
use, are strictly within the scope of the local law. They are not, in themselves, 
regulations of interstate commerce, although they control in some degree the 
conduct and the liability of those engaged in such commerce. So long as Con- 
gress has not legislated upon the particular subject they are rather to be re- 
garded as legislation in aid of such commerce and as a rightful exercise of the 
police power of the State to regulate the relative rights and duties of all persons 
and corporations within its limits. 

*' Such are the grounds upon which it has been held to be within the iK)wer of 
the State to require the engineers and other persons engaged in the driving or 
management of all railroad trains passing through the State to submit to an 
examination by a local board as to their fitness for their positions, or to pre- 
scribe the mode of heating passenger cars in such trains. ( Smith v. Alabama, 124 
U. S.. 465 ; Nashville, etc., Railway v. Alabama, 128 U. S., 96 ; New York, New 
Haven and Hartford Railroad v. New York, 165 U. S., 628. See also Western 
Union Telegraph Company v. James, 162 U. S., 650 ; Hennington v. Georgia, 163 
U. S., 299; Gladson v. Minnesota, 166 U. S., 427.) 

" The statute now in question, so far as it concerns liability for injuries hap- 
pening within the State of Iowa — which is the only matter presented for decision 
in this case — clearly comes within the same principles. It is in no Just sense 
a regulation of commerce. It does not undertake to impose any tax upon the 
company, or to restrict the persons or things to be carried, or to regulate the 
rate of tolls, fares, or freight. Its whole object and effect are to make it more 
sure that railroad companies shall perform the duty resting upon them by virtue 
of their employment as common carriers, to use the utmost care and diligence in 
the transportation of passengers and goods." 

Manifestly a freight train composed of cars, some of which are loaded with 
goods to be transported only within the State, and other cars loaded with goods 
to be transported out of the State, presents a case of concurrent Jurisdiction as 
well as a condition which may and does frequently happen. The whole train is 
not thereby devoted tg interstate commerce. Under such conditions and in re- 
spect of injuries to employees, where would State Jurisdiction end and Federal 
control begin? Is it not easy to see that conflict of Jurisdiction, through con- 
flicting statutes, may readily obtain? The coupling or uncoupling of cars loaded 
with articles to be transported only within the State may cause the employee's 
injury. Certainly that injury would be the subject of State law and remedy. 
It is hence plain that to put in operation both State and Federal laws in the 
same jurisdiction and covering a multitude and variety of cases would not be 
wise. It is precisely a case where uniformity of State law is desirable, but 
where such uniformity can not be accomplished solely through Federal legisla- 
tion. 

This subject is concisely and clearly treated in Judson on Interstate Com- 
merce, section 21 et seq., with full citation of authorities. 

LCC--0& 9 
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ADDITIONAL STATEMENT OF H. R. FULLER. 

Mr. Fini^R. Mr. Chrtirman, I will first answer what has been said 
this iiiorpi?ig. in view of ihv fact that it is fresher in our lnind«. Mr. 
Newcomb said that it wiis harder to maintain ths«iplin»» among rail- 
road men in the United States. I do not know, if that is true, what 
reason he gives for it. He did not seem to give any. As a rule I 
think the employees on railroads in the United States believe jrst as 
much in discipline and adhere to it as much as those in other coun- 
tries. Perhaps he speaks upon the grovmd that in a large number of 
these other countries which have passed this kind of legislation, and 
in which there are fewer accidents, the railroads are operated and 
controlled by the government, and I do not think that he or the road 
he represents would want government ownership just for Ihe purpose 
of being better able to control their men. 

He said, upon being asked a question, that increased rntes meant 
reduced earnings. VTelly I do not catch his line of reasoning. If 
that is true, without desiring to take sides before this crmimittee one 
way or the other on the question, I would like to ask why thes(; thou- 
sands and thousands of petitions came in here protesting against the 
passage of the rate bill because it conferred the power ou a Govern- 
ment tribunal to regulate railroad rates? It was claimed by the 
roads that it would cause a reduction in rare^, that the tendency 
wherever those powers have been conferred has been to r.^duce rates, 
and that consequently their earnings would be decreased, a)id tlieir 
employees would have to suffer in the way of n reduction in wages. 

Mr. Newcomb quotes the Interstate Commerce Conunission's report 
to show that accidents have been reduced in number. That is true 
as to certain things. As a result of automatic couplers there are 
fewer men being killed and injured by coupling cars. Fewer men 
are being killed as the result of having gi'ab irons on cars, and there 
are fewer men being killed as the result of having a standard height 
of drawbars. 

But what is the cause of this? It was said here yesterday that the 
railroads needed no spur to make them throw safeguards around 
their employees. I say to you, Mr. Chairman and members of this 
committee, that our experience has been that the railroads do not only 
need the spur of legislation to throw safeguards around their em- 
ployees, but they need in addition to that the whip of enforcement of 
(hat legislation. Such is the history of all of that legislation. The 
same roads that are here to-day protesting against the passage of this 
legislation were here thirteen years ago protesting against the passage 
of tlie safety-appliance law. They said it was not necessary, but 
Congress thought it was. 

Mr. Newcomb failed to say, in quoting the report of the Interstate 
Commerce Commission, that the cause of this reduction in the number 
of injuries and deaths was a law of Congress, a law right along the 
lines of this legislation, a law for the purpose of protecting life and 
limb, and that is what this legislation means, because that has been 
its history wherever it has been enacted. 

So much, too, for the argument of Confess taking action in regard 
to this question. Mr. Reafern, who has just spoken, has not contra- 
cljcted the statement that I made yesterday, that this great benevolent 
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corporation, the Pennsylvania Railroad, was paying superannuation 
beneiats to its employees out of their own money, yet the reports oi 
these payments as heralded in the papers throughout the country 
give the railroad companj^ credit for it. He did not dispute the state- 
ment that I made that this money that went to pay those benefits came 
out of the fund that the men theniselves had contributed. And I want 
you to mark his langua^. Hfe says the money that goes to pay that 
superannuation ' benefit is taken out of the "surplus ".of the relief 
fund, which was originally intended to pay for injuries, and so forth. 

If there is a surplus in the relief fund — and he has so stated, be- 
cause he said that they paid money out of it — why the necessity for 
this great promise to pay that we have heard so much about? 

Mr. Chairman, there has been some argument here against this 
egislation because it meant Federal control. One gentleman has 
ittempted to interpret my langiiage of yesterday as meaning that our 
>bject was, in asking this legislation, to take control wholly away 
^oni the States. I want to say that my language could not be pos- 
ibly so interpreted by anyone who watched what I said. I said, in 
inswer to a statement by Representative Brantley, that if Congress 
massed this law I thought we would follow the same policy as we did 
vith regard to the safety-appliance law, which was that we took it 
rvord for word and went to tne State legislatures and asked them to 
»nact the same law for the purpose of uniformity. And I believe 
hat this legislation will be an example for the States to follow the 
>ame as they are following the safety-appliance law. 

As regards States rights, I am a thorough believer in it, and the 
lien I represent believe thoroughly in it. i believe that many of our 
Liberties depend upon States rights. But, as I said yesterday, it was 
not a theory, but a condition, that confronted us. We see all around 
us on every other question Cqpgress either taking or trying to take 
control. I'ake this matter of rate legislation. I believe you will 
bear me out when I say that so far as the powers of Congress are con- 
cerned, under the grant of the Constitution to regulate interstate 
commerce, you have gone the limit. There were only six votes in 
the House of Representatives against it, making practically a unani- 
mous vote. And if I properly interpret the speeches of the men who 
voted against it, not one of them voted against it because it pretended 
to put power into the Federal courts — that it proposed to take power 
away from the State courts. Those who oppose this bill on account 
of its giving power to the Federal courts are not consistent in their 
actions on the rate bill. There are many States which have commis- 
sions which have the power to fix rates; but that was not thought by 
Congress to be sufficient. Congress thought it best, in addition to 
that State legislation, to exercise its own powers. Why can Congress 
not do the same with regard to the question of liability? 

I say it is a poor rule that does not work both ways, and I would 
be the last man to want legislation here which would take away from 
the railroad employees in any State anything that they have now got, 
by law ; and I say that if legislation is to be passed here which means 
to strip them of their protection in their own State, we do not want it. 

Mr. Palmer. Are you in favor of the rate bill ? 

Mr. Fuller. I am not discussing that now. If that were a ques- 
tion properly before the committee, I would be glad to express my 
views. 
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Mr. Palmer. I would like to have your views on that. 

Mr. Fuller. I think, with all due respect to the gentleman, that 
his question is a little out of order. 

Mr. Palmer. I just want to see where your argument leads to. 

Mr. Fuller. Well, I have convictions' on that personally, and so 
have the men I represent 

Mr. Palmer. That is what I was trying to get at— rwhat your con- 
victions are. 

Mr. Tirrell. As a matter of fact, are not the conductors and engi- 
neers all opposed to this ? 

Mr. Fuller. I think my answer to Mr. Palmer is a sufficient ^ 
answer to that question. 

My only object in mentioning the rate question here was because it .^^ 

enabled me to show some of the inconsistencies of men who are op- 

posed to this bill. 

The Chairman. Does your illustration bear out your argument ? 

Mr. Fuller. I will have to leave that to the committee. 

The Chairman. You say that Congress has legislated and the ^^^e 
States have legislated in reference to this rate question. Neither — ::■: -r 
one can regulate in reference to the other's rates — that is, the State ^s^^^oe 
can not regulate in reference to the interstate-commerce rates and JE:^ 
Congress can not legislate in reference to rates within the States? ^' *? 
They are both separate and distinct powers? _ 

Mr. Fuller. Yes, sir ; and the same will be true with regard to this=g -"is 
question if Congress passes this bill. 

The Chairman. They are both separate and distinct powers, and 
entirely different from your argument on that? 

Mr. Fuller. But I will say this : The Supreme Court has held or 
different occasions that the State can pass legislation which eveirr:^t33 
affects interstate commerce, and it controls so long as Congress ha^s — s 
not acted. But the moment Congress acts, then the law of Congres^^=^ 
supersedes the State law. 

Mr. Pearre. Only within the limits of that particular State? 

Mr. Fuller. Certainly; only within the* limits of that particulai^^ 
State. Now, there is another thing that I can illustrate, I think ^ 
plainly, on account of the actions of our friends on the other sid^ 
with reference to other legislation before Congress. 

We were told here yesterday by Mr. Bond that they wanted their 
employees to get all tnere was in it. Now, we have heard that story 
beiore, and we have heard it under different conditions from those 
under which we heard it here. It has not been very many months 
since these very fellows who are here opposing this legislation in the 
interest of the " dear public " — ^because they say that the public has 
got to bear the burden eventually — called their employees into their 
offices and they patted them on the back and saia : " Now, here is 
some legislation tnat is proposed, and it is dangerous to our interests." 
The general manager says : "Now, you know I have always been your 
friend. I believe in good wages." That may be true. He does. 
He says: 

I believe in good wages for you men, and, by George, I want good wages 
myself, and if this legislation is passed it simply means this, that I have got to 
take a reduction in wages, and I am compelled to reduce your wages, some- 
thing that I do not want to do. There is one thing above all others that we 
railroad officials want, and that is to look well after our employees, to see 
tijat they get what ia right 
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Now, then, on the strength of that statement men have been in- 
fluenced to do things that these managers wanted them to do. They 
petitioned Congress against that legislation and tried to prevent its 
passage, and now they are getting their pay for it in the form of 
opposition to their employers' liability bill. It was admitted by the 
representatives of the roads opposing this bill that the public would 
have to pay the expense, yet they do not want their employees to 
have the oenefit of this legislation. " Consistency, thou art a jewel." 

Mr. Pearre. Was that the opinion of the Brotherhood of Railroad 
Engineers when they passed their resolution against the rate bill ? 

Mr. Fuller. I am not saying what particular legislation. I think 
the men who are opposing this bill know to what legislation I refer. 

Every railroad omcer who has come before this committee and 
every officer who went before the Senate committee on this question 
during the recess was opposed to this legislation, even though they 
admitted that it benefited their employees. They opposed it because 
they thought it was unfair to the public; yet they told their employ- 
ees only a short time ago that they wanted them to have all they 
could get. Now, I ask them to show their consistency. 

Mr. Bond stated yesterday that men were permitted to retain their 
death insurance in the relief departments after they had left the 
employ of the railroads. TMiile this may be true as to the Baltimore 
and Ohio Railroad, it is not true of other companies which he repre- 
sented. The application for membership in the Pennsylvania Rail- 
road relief department contains this language : 

I also agree that any untrue or fraudulent statement made by me to the 
nedical examiner, or any concealment of facts In this application, or resigna- 
-^on from the service of the said company, or my being relieved from employ- 
Mnent and pay therein at the pleasure of the company or its proper officers, shall 
:Corfeit my membership in the aforesaid relief fund and all benefits, rights, or 
^Kiultles arising therefrom. 

The application of the Philadelphia and Reading relief contains 
"^his provision : 

I do hereby further acknowledge, consent, and agree that any untrue or 
:^raudulent statements made by me to the medical examiner, or any wuceal- 
:«nent of facts in this application, or my resignation from the service of said 
«<?ompany, my employer, or from any of the associated companies, or my being 
:»elieved from employment and pay therein at the pleasure of the said com- 
:M)anies or any of them, or their proper officers, shall, except as otherwise pro- 
^wlded in the regulations, forfeit my membership in the said association and 
^JJ benefits, rights, and equities arising therefrom. 

Xow, as to the regulations, I read from page 16 of the " Regulations 
governing the Philadelphia and Reading Relief Association." 

19. A person's membership in the association shall, except as hereinafter 
t^*X>vIded, cease as soon as he voluntarily leaves the service of that one or 
^ore of the associated companies by which he is employed or is " furloughed," 
Suspended," " relieved," or ** discharged " therefrom. But the transfer of a 
*^^mber from the service of one of the associated companies to another thereof 
•^«ill not operate so as to determine his membership in the association. 

Membership may, however, be retained during absence from such service by 
^^8on of " furlough " or " suspension " for a period not longer than nine months 
^^der the following conditions : 

^lembership shall cease unless the member shall return to service or duty at 
*^ before the expiration of such period, or upon recovery from disability then 
-X^istlng which shall have commenced during time contributed for in advance. 

Mr. Pearre. Have thev any pension system on that road, do vou 
^ow? 
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Mr. Fuller. I have not looked into that. I do not think they 
have. I would not state positively, though. 

Mr. Pearre. The reason I made the inquiry was that the statement 
was made that the Penns^^lvania Railroad had a pension system and 
a relief department. I just wanted to know whether the Reading 
has a pension department. 

Mr. Fuller. 1 do not understand that they have. Mr. Bond 
stated that more than half of the payments from the relief depart- 
ment were for sick benefits or minor accidents. There is no necessity 
for the railroad company operating a sick-benefit fund for its em- 
ployees, for they have already sick oenefits which they are carrying 
in their labor organizations, and there are lots of fraternal societies 
in which they can carry a sick benefit, and they would much rather 
carry the sick benefit m an organization in which their voice and 
vote count for something, something which thev ai*e denied in the 
relief department. Mr. Bond also stated that tlie benefit insurance 
furnished through the relief department is cheaper than any other to 
the employee. This is not true, but, on the other hand, it is dearer. 
It is dearer than the insurance in both the old-line companies and the 
labor organizations of the employees. And in this connection I wish, 
to call the attention of the committee to an article embodied in th( 
papers I submitted yesterday, prepared by Mr. C. H. Salmons, editoi 
of the Brotherhood of Locomotive Engineers' Journal, which show: 
a comparison of the different kinds of insurance mentioned and whici 
shows that the relief insurance is the highest of the three. 

Mr. Bond also stated, I believe, that the greater number of cases in 

which benefits were paid from the relief fund were either sick bene- 
fits or expenses for accidents for which the men could not recover ii*^ 
the courts. If it is true, as stated by him, that the company would 
not be legally liable in these cases, whv. may I ask, do they require 
the employee to release them from liability before they will pay liinm 
relief benefits in this class of cases? This they do. 

Mr. Tirrell. Did he not state that the accidents were so siniill in 
character that the amounts that the lawyers would get would be 
practically all there was in the cases, so that it was not advisal)Ie for 
them to bring suit, and they would get more out of it by making a 
settlement if they had no action whatever? 

Mr. Fuller, t think that the proper authority to determine how 
much a man is to get or is entitled to for an injury should rather be 
the court than the attorney for the railroad which injured him — and 
many timas through gross negligence. 

I wish also to call attention to the fact that my claim that the em- 
ployees contribute over 80 per cent of the money that goes to make 
up the relief fund stands uncontradicted ; and it was not due to anv 
oversight on the part of Mr. Bond that it was uncontradicted, for )L 
asked him the question " What per cent of the money that goes to 
make up these funds is contributed by the companies?'' to which 
his answer was that he could not say. 

Mr. Smith. I understood Mr. Bond to make the statement that the 
receipts into that fund there named were about $3,500,000, and that 
of that sum the railroad companies contributed about $426,000. Now, 
I understood him to make that statement. I remember the incident 
of your asking him that question and of his saying he was not able to 
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nnswer; but previous to that he had made the statement that I have 
just recited, as I remember it. 

Mr. Fuller. Well, it may be true. I have not looked up those 
fi^ires. 

Mr. Smith. Those companies would then contribute about 14 per 
cent. 

Mr. Fuller. Fourteen per cent? 

Mr. Smith. Yes, sir. 

Mr. Fuller. That is still less than my figures. I thank you for 
the suggestion. It makes the tail smaller and the dog bigger, but 
still the tail wags the dog. 

Mr. Bond said that the employees were anxious to join these relief 
departments, and cited as an argument the fact that some men had 
taken out more insurance in the relief departments than they were 
required to. The best answer to this is that according to his own 
statement the roads operating 80 per cent of the mileage in the coun- 
try do not have these departments, and I believe they would have 
them if the men would agree to them. Attempts have been made 
by several of the big roads to force these relief departments upon 
their employees, and the employees have rasented it, and they were 
not established. Some of the roads then submitted the question to a 
vote of the employees, and the result was that a very large majority 
voted against the proposition. 

Mr. Bond also stated, if I understood him aright, that the men did 
not bind their heirs in these contracts. The application for member- 
ship in the Chicago, Burlington and Quincy Railroad relief contains 
this language : 

I also agree, * ♦ ♦ In the e^-ent of my deatb. no part of said death 
benefit or unpaid disability benefit shall be due or payable unless and until 
good and sutRcient releases shall be delivered to the superintendent of said 
relief department of all claims against said relief department, as well as against 
said c*ompany, and all other companies associated therewith as aforesaid, arising 
from or growing out of my death, said releases having been duly executed by 
all who might legally assert such claim. 

The Pennsylvania Railroad relief contract contains this provision : 

And I agree that the acceptance of benefits from the said relief fund for 
injury or death shall operate as a release of all claims for damages against 
«aid company arising from such injury or death which could be made by or 
through me, and that I or my legal representatives will execute such further 
instrument as may be necessary formally to evidence such acquittance. 

The Baltimore and Ohio relief contract contains this provision : 

I further agree that the bringing of such a suit by me, my beneficiary, or legal 
'"^Presentative. or for the use of my beneficiary alone, or with others, or the 
^^^^•ment by any of the companies aforesaid of damages for such injury or 
"^ath recovered in any suit or determined l^y a compromise or any costs In- 
^'Jirred therein shall operate as a release in full to the relief department of all 
^*^ims by reason of membership therein. 

We submit that from a competitive standpoint the roads operating 
^Hese relief departments have an advantage over those who do not, 
^^^Hiply because they do not have to answer in damages for their 
^^gligence in full — only 20 per cent or less, about 14 per cent, as/ 
Compared to what other roads do. ^.^!,/^ 

The tendency now is, as expressed in the rate bill, to prevent dis- 
^iminations and put all interests on an eqnal ioo\\w^. w^n ^^\» ^ixs^- 
^ioue that policy with regard to this questional 



122 LIABILITY OP COMMON C-^^BBIERS. 

Mr. Chairman and gentlemen, a general manager of a railroad— 
I do not care about mentioning his name — told me that his road was 
at a disadvantage on account of these relief associations. He said, 
" We have got to go into the courts and answer for every man that 
is injured, which the courts hold us liable for, and the companies 
who operate relief departments do not have to do that, and we are at _^i 
a disadvantage." This is plain to every man, without testimony — -^g 
from a railroad official. 

Mr. Harris spoke of the " ambulance chasers," meaning lawyer 
who prosecute damage suits against railroads. I do not think lawyer^s- 
need any defense. They are generally able to defend themselves. .^^^^ 
but I believe these lawyers that they have termed " ambulance^fc^zse 
chasers " compare favorably with that class of men and agents whoiricrKr^m 
the companies send to the sick bed of the injured employee to ger^^ir^t 
from him a contract of release before he has fully recovered from th^^^r^e 
effect of the anaesthetic that was administered to permit of an opera-^^-a- 
tion to in part repair the damage they have done him through theiriM: ^ir 
gross negligence. And they compare favorably with the fellow wh^^^MzzAo 
chases the poor widow whose tears are not yet dry for the purpos^^^se 
of securing a release from liability for the gross negligence whicr:^=iKh 
took from ner and her family their only means of support. 

They say that this is class legislation, because it only applies t— •^^ 
railroads. " In the consideration of this question Congress is limite** -^sd 
in its power to interstate commerce, and it therefore can not le^islat-i:^'^^ 
as to other classes of employment. But, Mr. Chairman, this is th-^^^® 
old story repeated. It is like the story of the Arkansas traveler ■* 
The opponents of this legislation are either opposing it because it i 
not broad enough or because it is too. broad. If you made it broade 
and tried to extend it to other conditions of employment, they woulc 
undoubtedly raise a constitutional point on you and say that it wa ■ 
too broad. So it doas not matter what kind of legislation we wan 
we always meet the argument that it is either too broad or too narrowr- 

And as to the constitutionality of this bill there can be no doubb. 
Congress has already legislated with regard to the safety of employees 
on railroads, because of the fact that they were engaged in moving '^j 

interstate commerce, and in that law, Mr.* Chairman, Congress abol- ^ 

ished, in words as plain as could be expressed in the English Ian- ^ 

guage, the doctrine of assunij^tion of risk when the company violated ^ 

the provisions of that law. The constitutionality of that provision 
has, I believe, only been raised once. That was in K. C, M. and B. R. 
Co. r. Flippo (35 Am. and Eng. R. R. Cases (N. C), 486), and the 
supreme court of Alabama held it to be valid. 

Cases in which that provision was involved have been brought be- 
fore the Supreme Court of the United States and adjudicated, and 
with the one exception already cited there has never tneen a railroad 
lawyer who has raised the point of unconstitutionality against it. 
As to the unconstitutionality of the law because it reads that it shall 
apply to the carrier because it is engaged in interstate commerce, we 
liavetwo precedents to go by. The national arbitration law of 1898 
applies to the carrier engaged in interstate commerce, and the amend- 
ment to the safety-appliance law of 1903 applies in specific t«rms to 
(he common carrier which is engaged in interstate commerce. 

It is too late to now raise the question that an injury to an employee 
on a railroad, simply because it is engaged in interstate commerce, can 
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not be properly termed " regulation," within the meaning of the Con- 
stitution. Congress has already legislated on that question. The 
national safety-appliance law makes the railroad liable for injuries 
to employees. Tne very title of that law reads : "An act to promote 
the safety of employees ♦ ♦ * upon railroads." As construed 
by the Supreme Court in the Johnson case, the purpose of that act 
was to " promote the safety " of the lives and limbs of employees ; and 
this is one of the purposes of House bill No. 239. Indeed, it could be 
appropriately entitled "A bill to promote the safety of employees on 
railroads." 

Article I, section 8, of the Constitution provides that — 

The Congress shaU have the power ♦ ♦ ♦ to regulate commerce with for- 
eign nations and among the several States. 

The same section provides that — 

Congress shall have the power to make all laws which shall be necessary for 
carrying into execution these powers. 

In Gibbons v. Ogden (9 Wheat., 1), Chief Justice Marshall, in 
speaking of this power, said : 

This power, like all others vested In Congress, is complete in Itself, may be 
exercised to its utmost extent, and acknowledges no limitations other than are 
prescribed in the Constitution. 

We contend that Congress has just as much authoritjr to legislate 
on this question, so far as it applies to a railroad engagea in interstate 
commerce, as has one of the States the authority to make an intravState 
railroad liable to its employees. In the opinion above quoted Chief 
Justice Marshall said : 

If, as has always been understood, the sovereignty of Congress, though lim- 
ited to specified obJ(»cts, is plenary as to those objects, the power over com- 
merce with foreign nations and among the several States is vested in Congress 
as absolutely as it would be in a single government having in its constitution 
the same restrictions on the exercise of the power as are found in the Constitu- 
tion of the United States. 

In his concurring opinion in the case above cited, Mr. Justice John- 
son stated : 

• • * It follows that the power must be exclusive; it can reside but in one 
potentate, and hence the grant of this power can-ies with it the whole subject, 
leaving nothing for the State to act ui)on. ♦ ♦ ♦ The subject, the vehicle, 
the agent and their various oi^erations become the base of c^omniercial regula- 
tion. 

Is not the employee one of the agents through which interstate 
commerce is transported ? 

If Congress can legislate as to seamen, their conditions of employ- 
ment, and the like, because they are engaged in interstate or foreign 
commerce — and it will not be denied that it has so legislated— why 
can it not legislate as to railroad employees who are engaged in the 
transportation of interstate commerce? In the case of Gibbons v. 
Ogden, above quoted. Justice Johnson said : 

Shipbuilding, tlie carrying trade, and propagation of seanieu are such vital 
agents of commercial prosperity that the nation which could not legislate over 
these subjects would not possess power to regulate commerce. 

In the Civil Rights cases (109 U. S., 3, 18) the Supreme Court 
said that in the regulation of commerce among the States — 

Congress has the power to pass laws for regulating the subjects specified in 
every detail, and the conduct and transactions of iiidWVd\v«A% V\i T^\)eR\. \.\i&\^\a. 
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In Railroad Company i\ Baugh (149 U. S., 368) the Supremt 
Court said : 

The lineR of this very plaintlflP In error extend into half a dozen or nion 
States, and its trains are largely employed in interstate commerce. As i 
passes from State to State, must the rights, obligations, and duties subsistinj 
between it and Its employees change at every State line? If to a train runniu; 
from Baltimore to Chicago it should, within the limits of the State of Ohlc 
attach a car for a distance only within that State, ought the law controlling th( 
relation of a brakeman on that car to the company to be different from tlia 
subsisting between the brakeman on the through cars and the company? ♦ • ' 
It is obvious that the relations between the company and employee are not li 
any sense of the term local in character, but one of a general nature. 

In the case of In re Rahrer (140 U. S., 545, 562) we find this ex 
pression : 

The framers of the Constitution never intended that the legislative power o 
the nation should find itself incapable of disposing of a subject matter specifioall: 
submitted to its charge. 

The general principles applicable to the subject were laid down ii 
the great case of McCulloch i\ Maryland (4 \ATieat., 316, 421, 423) 
These are: 

The sound construction of the Constitution must allow to the National Legls 
lature that discretion, with respect to the means by which the powers it con 
fers are to be carried into execution, which will enable that t)ody to perfoni 
the high duties assigned to it in the manner most beneficial to the peopk 
Let the end be legitimate; let it be within the scope of the Constitution, am 
all means which are appropriate, which are plainly adapted to that end 
which are not prohibited, but consistent with the letter and spirit of the Cor 
stitution, ♦ * ♦ where the law is not prohibitive and is really calculate 
to effect any of the objects Intrusted to the Government, to undertake to 1b 
quire Into the degree of Its necessity would be to pass the line which circuni 
scribes the judicial department and to tread on legislative ground. This eour 
disclaims all pretentions to such a power. 

In the case of Reid ?;. Colorado (187 U. S., 137, 153) the Chie 
Justice, delivering the opinion of the court, said : 

The principle is universal that legislation, whether by Congress or by a State 
must be taken to be valid, unless the contrary Is made clearly to appear. 

Mr. Bond stated, and it has also been stated here this morning 
that to permit employees to recover when they were guilty of negh 
gencei would encourage carelessness among them — and they take par 
ticular pains not to quote the language of this bill — and I wonder thai 
lawyers would attempt to make a committee of lawyers believe 
that this bill entirely abolishes the doctrine of contributory negli 
gence. 

The doctrine is there just as firmly as it ever was. But this rule 
according to our amendment, and even without it, meant that th( 
employer who was guilty of gross negligence should no longer g( 
scot-free, imder the rule. " This provision, Mr. Chairman, simply sayj 
that if the employee is guilty of only slight negligence — and not onlj 
that, it does not stop there, but the employer has got to be guiltj 
of gross negligencxi — he may recover. There is no Letter argumem 
for the passage of this bill, as we have proposed to amend it, thai 
the very argument that thev submit here. If permitting an em 
ployee to recover if he is guilty of slight negligence, although hold 
mg him to a strict accountability for uiat negligence, which this bil 
does — if that, in that mild form, will encourage negligence, I asl 
them why would not a law like the rule of to-day, which frees th< 
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employer from gross negligence, encourage him in his gross negli- 
gence ; and I repeat what I said jesterday, that to society, the mail 
who is guilty of gross negligence is the worst man of the two. 

All that we ask is that the employer shall respond to the extent of 
his gross negligence, and we are willing to answer for our slight negli- 
gence. 

Mr. Palmer. Now, you have been a practical railroad man, as I 
understand it, and you understand this question. Do you laiow of 
any railroad company that does not exercise the utmost possible care 
to take care of their passengers and property ? 

Mr. Fuller. I say that there is a great deal more care taken to 
protect passengers; and I believe that the very reason, or one of the 
great controlling reasons, for that great precaution is the fact that 
the company has not only got to answ^er for gross negligence if it in- 
jures them, but even for slight negligence. 
Mr. Palmer. Please just answ^er the question that I asked you. 
Mr. Fuller. I am endeavoring to do so. 
Mr. Palmer. Where is the company ? What company ? 
Mr. Fuller. I was coming to that. I say to you, if you please, 
take the reports of the Interstate Commerce Commission, which are 
based upon the reports of its inspectors that go all over this country 
and inspect the equipment of these railroads, and they will show j^ou 
that so far as passenger cars are concerned, the percentage of defects 
is, I believe, about 5 per cent, while, on the other hand, in the freight 
equipment, with which the employees have got to work, and to whom 
under the present rule they have not to answer in damages, some 20 
or 30 per cent of the cars are defective. A man gets on a sleeping 
car. The company sees to it that the train which carries that hum^n 
freight, for which it is responsible, is taken over the road in com- 
pliance with the laws of Congress. Every air-brake car in that train 
IS kept up as ffood as it possibly can be, and it is operated and that 
train is controlled, in accordance with the law, by the engineer, with 
Ws air brakes, from the valve in the cab ; while on the other hand, 
the freight trains to-day, notwithstanding the fact that Congress says 
they shall be controlled by the engineer, are being controlled down 
the grades of this country by hand brakes, and men are being 
knocked off the trains and killed as a result of it. And I want to say 
to you that there are no more flagrant violators of that provision anci 
other provisions of the safety-appliance law than the companies 
^bich were represented here yesterday by Mr. Bond, especially the 
"^tmsylvania Railroad and the Baltimore and Ohio Railroad. 

^r. Chairman, if the reports of the safety-appliance inspectors of 
^1^^ Interstate Commerce Commission were consulted, you would find 
'pa.t these particular roads are the worst violators of the law, and I 
"^ not know of an instance wherein the Pennsylvania Railroad has 
^^r been prosecuted for one of those violations. The Pennsylvania 
^^ilroad aoes not only need legislation for the protection of both 
J^^ssengers and employees on its lines, but it also needs enforcement 
^^ that legislation. Take the great accident that happened at Har- 
r^^burg on the 11th of last May, in which over 100 were killed and 
'^iured. I say to you as a practical railroad man that if the Penn- 
pi^lvania Railroad had operated every air-brake car they had in that 
^Hin that loss of life and limb would have been prevented. But they 
^id not. And yet they say they do not need any spur of the law ! 
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Mr. Chairman, until Congress said they should put air brakes oi 
these cars and control the speed of trains by them they would not d< 
it; and it is one of the hardest fights we ever had now to get them U 
do it after the law is in effect — and they will not do it. 

Mr. Henry. Why are they not prosecuted ? 

Mr. Fuller. That is something I have not been able to find out. 

Mr. Henry. Whose duty is it ? Does the Attorney-General refus 
to direct that prosecution ? 

Mr. Fuller. I do not know that he does. 

Mr. Henry. Have you called his attention to these matters? 

Mr. Fuller. I say this : That the Interstate Commerce Commissioi 
is clothed with the authority, and money is being appropriated ever 
year to employ inspectors to go over the country and report violation 
of this law, and I know that there have been repeated violations b^ 
the Pennsylvania Railroad reported to the Commission. I pre 
sented to the House Committee on Interstate and Foreign Commerc 
two or three years ago copies of bulletins over the signatures of th 
officials of these two roads, in which they instructed the men to con 
trol the speed of those trains by hand, years after Congress had sai 
that they should be controlled by the air brakes. 

Mr. Pearre. Could not one oi these inspectors go to a United Stat^^ 
commissioner, or could not any individual do that, and swear out 
warrant before a United States commissioner? 

Mr. Fuller. I want to say this in answer to that question, so tha 
you will understand it thoroughly. 

Mr. Pearre. Yes. 

Mr. Fuller. The law says that the United States district attorns 
shall, upon receipt of evidence of a violation of this law, bring sxm 
in the district in which the violation occurs. The law also says th s 
it shall be the duty of the Interstate Commerce Commission to fi 
all evidence of violations that may come to its notice with the variola 
district attorneys, and the district attorney in the district is require 
to bring suit. 

Mr. Henry. You mean to bring suits or to institute prosecutions 

Mr. Fuller. To institute prosecutions under the law. 

Mr. Henry. I wanted to be sure just what you meant about th^ 
What is the penalty under that law ? 

Mr. Fuller. One hundred dollars fine in each instance. 

Mr. Pearre. Then the United States attorneys have failed in the^ 
duty in not calling the attention of the United States grand juries i 
the different districts to these violations? 

Mr. Fuller. There is somebody to blame; and these roads, esp« 
cially the Pennsylvania Railroad, seem to be immune from the la* 
of Congress with regard to safety appliances. 

Mr. GiLLE'n\ Have not lots oiF suits been commenced in such case 
to recover this $100, and have not those suits been successful? 

Mr. Fuller. Yes ; but I do not know of any against the Pennsyl 
vania Railroad, yet it is one of the worst violators of the law. 

Mr. GiLLETT. I know there have been suits in various parts of th 
country where they have failed to use cars properly equipped wit) 
the safety appliances. 

Mr. Fuller. Yes, sir; and there is no better evidence than tha 
that it needs a law to make them throw safeguards around their em 
plojees. 
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Mr. GiLLETT. Can the Government institute a suit? 
Mr. Fuller. Yes, sir. 

Mr. Parker. Can an informer institute a suit? 
Mr. Fuller. How is that? 

Mr. Parker. Can a man bring a suit as an informer and get "half 
o:f the penalty ? 

Mr. Fuller. No, sir; I do not think so. The law says that the 
<3Listrict attorney shall prosecute on evidence submitted to him, if in 
Inis judgment, of course, it is proper. It does not matter who submits 
it. 

Mr. Palmer. What is the good of having inspectors if there is no 
i"eport of the inspector or prosecution of anybody ? 

Mr. Fuller. There are lots of them; but I say that these roads, 
especially the Pennsylvania Railroad, seem to be immune. 

Mr. Palmer. Now, I am only asking this for information. Has 
not the Pennsylvania Railroad put the system of air brakes or safety 
appliances into operation on all their trains? 
Afr. Fuller. No, sir; they are not complying with the law. 
Mr. Palmer. Can you name a case anywhere where the Pennsyl- 
vania Railroad is running a freight train or a passenger train that 
has not safety appliances on it? 

]VIr. Fuller. I can not say that I can name any particular train 

W'hich they are running without safety appliances. I might answer 

the question were it put in this way : Do I know of any place on that 

' road where they are not complying with the law in regard to safety 

appliances? 

Mr. Palmer. On that there would be a difference of opinion. You 
nciight think they are not complying with the law, and they might 
tHink they are complying with the law. 

Iklr. Fuller. The law says this, that they shall have a sufficient 

^xxmber of air brakes in a train to enable the engineer to control its 

si>eed from the locomotive without the use of hand brakes. 

Mr. Pearre. Has it not been amended since then ? 

Mr. Fuller. Then it follows that up by saying in an amendment 

that there shall be at least 50 per cent of the cars in that train 

Quipped with air brakes and operated. But even with or without 

the 50 per cent provision in there, the duty upon the carrier is to con- 

ti^ol the speed of that train by air brakes. Now, as to whether they 

ar^ violating the law or not, I have stated the law in effect^to you. 

^T<ere are the facts. I have letters which I have received within the 

l^st week stating that at different points along the Pennsylvania 

Railroad the men are required to-day to control the speed of trains 

■^y hand. It can not be said that it is an impossibility to control 

^hem by air brakes, because, as I have already said, the large passen- 

p^r trains they take down those mountains are controlled by air 

^^■^kes, and if these other trains were loaded with freight that they 

^^^re responsible for — ^human freight that if they injured they were 

5*^^uired to make compensation to — those trains would be so con- 

'^^olled. 

Air. Palmer. They have higher responsibility to the dead freight 
^*^aii the live freight, because they are insurers^ of the dead freight; 
^^^ that there is nothing in that proposition. 

3Vlr. Pearre. They come pretty near being insurers of the live 
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Mr. Palmer. The care which is exercised for the passengers goes 
to the benefit of the employees, does it not? 

Mr. Fuller. Oh, yes; to the employees on passenger trains. 

Mr. Palmer. The brakeman and the conductor and the baggage 
master and the engineer and the fireman — they are all just as well 
protected as the passengers are by any regulations as to protection 
that the company makes on that subject? 

Mr. Fuller. Yes, sir ; as to air brakes. 

Mr. Palmer. My observation has been that railroad companies do 
not want accidents. They are very expensive. An accident that 
kills an employee may cost the company $50,000 in the destruction 
of property, and they are as anxious to avoid accidents as they possi- 
bly can be. 

Mr. Fuller. In answer to that first question I would say that it 
is true that employees on these passenger trains which are controlled 
down those mountains by air brakes get the benefit of that safety; 
but they are so few in number that they are merely a drop in the 
bucket compared with the number of employees employed by that 
company. Well, they are a little more than a drop in the bucket. 

Mr. Palmer. You say you have letters from the employees of the 
Pennsylvania Railroad saying that they use hand brakes yet. But 
that does not answer the proposition that there is no train on the 
Pennsylvania Railroad or on any of these systems, from beginning to 
end, on which they have not these safety appliances. There may be 
an occasion where a brakeman would have to use a hand brake, but 
do you imdertake to say that habitually there is any train running on 
which there is no air brake ? 

Mr. Fuller. I want to emphasize the statement that it is a regular 
practice to handle those freight trains down those hills by hand 
Drakes, and that the men are instructed in writing to so do. 

Now, it is true that they have some safety appliances on these 
trains, but what does that avail the employees unless they are put in 
use? 

Mr. Palmer. They have 50 per cent, that the law requires, of air 
brakes. 

Mr. Fuller. But the law says that the brakes shall be operated, 
and that the speed of the train shall be controlled from the locomo- 
tive, and it does not make any difference how many air brakes they 
have if they do not control the speed of the train from the engine. 
It is a violation of the law. 

Mr. Palmer. I understand you now. I did not understand you 
before. They ought to so control the train, whether it takes one air 
brake or two, or every car in the train ? 

Mr. Smith. As a practical quOvStion, can they control the train on 
50 per cent of whose cars they have these appliances? 

Mr. Fuller. It depends upon the grade. 

Mr. Smith. It depends upon the grade? 

Mr. Fuller. Yes, sir ; but every car should be equipped and oper- 
ated. Excuse me just a moment. I said that if the Pennsylvania 
Railroad had operated all the air-brake cars that it had in that 
freight train at Harrisburg; which buckled, which in effect was 
elbowed out like that [indicating] onto another track where the 
passenger train ran into it, that accident would not have happened, 
and for this reason : They said they had half of the cars in the train 
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quipped with air brakes and operated, but there were more air 
Irakes, so I understand, and they did not operate them. 

Mr. GiLLETT. Whose duty is it to place these air brakes in a con- 
dition so that they can be operated when the train is made up? 

Mr. Fuller. The men are supposed to do it if the companies want 
it done. 
Mr. GiLi^TT. But whose duty is it to do it? 

Mr. Fuller. It is the duty of the men to do it, but if it is the 
policy of the company to not want it done, the men do not do it. 

Mr. GiLLETT. If the men did not put those appliances in a condi- 
tion so that they could be used, and then ran that train, whose fault 
was it? 

Mr. Fuller. The air brakes are put into position to be operated in 
this way, according to the rules of the company. If the company 
says that only 25 per cent shall be operated, the men only put 25 per 
cent ahead, because if they lose time in switehing out 50 per cent 
they are disciplined. If the company says 50 per cent, they put 50 
per cent aheaa, and if under these conditions 75 per cent of the cars 
m the train are equipped with air brakes^ but not operated, the men 
are not to blame, because they are not mstructed to switeh all of 
the air-brake cars ahead where they can be used. 

Now, I want to say this, that the Pennsylvania Railroad, as I am 
informed on reliable authority, before that wreck at Harrisburg, 
liad kept their air-brake instruction car out of use for a long time. 
That air-brake instruction car stood at Altoona for a long period 
'^irithout being used, and the men on the road were not familiar with 
"the use of the air brake, simply because they had not been schooled in 
it by the company. It requires some schooling for a man to learn it. 
The theory of it is simple when a man once gets it into his head, 
fcut he should have instructions from a man who knows about it. 

Immediately after that wreck happened they issued instructions 

'to use 65 per cent of air, so the papers say, and the papers say it 

"%jvas because of that accident that they wanted more air. They 

started then to establishing air-brake schools to instruct their men 

i»n the use of the air brakes, when they should have started to do that 

TMong before the law took effect, because Congress, when it passed the 

IBaw, provided that the air-brake provision should not go into effect 

^tfor five years, and they had plenty of time to do that with the em- 

;yloyees m their service, and it is proper that when a man comes 

iHLnto the service they should teach him how to handle this air. Ac- 

^^zjording to the newspaper reports, a large percentage of the classes 

^3f men that they took into these air-brake schools after that acci- 

«:3ent could not pass the examination. And I say to you that it is 

'^lot a hard examination to pass when a man has had some one to 

breach him. 

Mr. Palmer. Who are the men who are instructed — the engineers ? 
Mr. Fuller. A company which does the thing properly sends some 
of its subordinate officers to the Westinghouse or some other air- 
brake plant for instructions. They go there and get schooled in the 
aiir-brake system, and then they come back and instruct the em- 
ployees. 

JMr. Palmer. Do thev instruct the engineers or the brakemen, or 
bothl 
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Mr. Fuller. All of them. They all have to handle the air. I 
will be glad to give the committee some newspaper clippings which 
bear out my statement with regard to the HarrisDurg wreck. 

[Pittoburg Gazette, May 80, 1905.] 
APPLYING MOBE AIB. 

An order has been made by the Pennsylvania Railroad increasing the care 
that must be under control of air brakes from 50 to 60 per cent. The purpo8e 
is to avoid, if possible, the " bucliling " of trains that has caused recent serious 
accidents. 

[Editorial— Harrisbnrg Telegraph, June 5, 1906.] 
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AIB BBAKES ON FBEIOHT CABS. 

With its usual promptness the Pennsylvania Railroad is taking precautions 
to prevent wrecks due to the " buckling '* of freight trains. It will not have 
been forgotten that the dreadful wreck in South Harrisburg was caused 
" buckling." 

[Pittsburg Poet, June 14, 1905.] 
PENNSYLVANIA BAILBOAD WATCHES AIB HOSE. 

One of the results of the Pennsylvania Railroad management to test the use 
of air brakes appears in an order for conductors to report all cases of bursting 
air hose and to give data with these reix)rts. General Superintendent of Motive 
Power Trump and other officials have been following up the matter of air 
brakes and hose and possible buckling and other accidents since the Harrisburg 
wreck, and it was announced that the use of the brakes would be investigated 
carefully. 

[Pittsburg Post, June 21, 1905.] 

BULE8 IiX)B EXPLOSIVES — PENNSYLVANIA BAILBOAD ISSUES IMPOBTANT BEGULATIONS 
GOVEBNING TBAN8P0BTATI0N. 

Copies w^ere received in Pittsburg yesterday of the rules which have just been 
issued by the Pennsylvania Railroad governing the transportation of explosives. 
These rules are signed by Michael Trump, general superintendent of transporta- 
tion, and are effective immediately Superintendent Trump and other trans- 
portation officers have held several conferences since the Harrisburg accident, 
for the purpose of formulating more strict rules for carrying explosives. 

The regulations provide that explosives shall be carried only on through fast 
freight trains comiwsed of not less than 30 cars and having 67 per cent of the 
air brakes connected. 

[Greensburg (Pa.) Tribune-Herald, August 1, 1906.] 

PENNSY FBEIQHT CABS WIIX BE EQUIPPED WITH AIB BBAKES THEBE. 

Since the awful railroad accident at Harrisburg a few weeks ago. In which 
many people met most horrible deaths, the Pennsylvania Railroad Company has 
decided to take the necessary precaution to prevent a repetition of this awful 
horror by equipping all their freight cars with air brakes. 

[Pittsburg Poet, June 28, 1906.] 

MOBE AIB-BBAKE BEGULATION. 

Over the signature of Superintendent Bonebrake, of the Pittsburg division, 
southwest system of the Pennsylvania lines West, freight trainmen have been 
Instructed not only to connect 50 per cent of the air brakes with the locomotive, 
but also to connect all other cars in positions, unless there Is some defect in the 
brakes. Exhaustive tests of the use of air brakes were made on the Panhandle 
a few weeks ago. and the strict regulations resulted from these. The Pennsyl- 
vania Hues, both East and West, are giving the matter of air brakes much 
attention at present. 
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MORE AIB-BRAKE TESTS. 

[Pittsburg Post, Augnst 8, 190B.] 

Another series of tests of the use of air brakes on freight trains will be 
started this morning at Scully yard, on the Pittsburg division of the Panhandle, 
by Superintendent M. Dunn, of the motive [wwer department of the Southwest 
system, Pennsylvania lines west of Pittsburg. This is the second time since the 
accident at Harrisburg, due to the present practice in the use of air brakes, 
that tests of the use of the brakes will have been made at Scully yard. 

[Pittsburg Post, June 15, 1906.] 

Enginemen and trainmen of the middle and Philadelphia divisions of the 
Pennsylvania Railroad are getting air-brake instniction. 

NEED AIB-BRAKE INSTRUCTION. 
[Pittsburg Post, June 18, 1905.] 

That the air-brake instruction car of the Pennsylvania Railroad Is supplying 
a much-needed advantage to the railroacrs employees is shown by the results 
of examinations conducted during the past week at Harrisburg. Of the five 
classes of engineers and firemen of Uie Philadelphia division who have been 
examined regarding the workings of the air brakes at the air-brake car during 
the past few days, not one of the men has successfully passed the examination. 
The air brakes are one of the most vital parts of railroading, and the men must 
have an average of 85 i>er cent to continue railroading. William Ck)llege, the 
instructor, assisteci by Traveling Engineer William H. Whitman, is putting the 
men through a test, and it has already l)een shown that the men need further 
training in this line. 

[Pittsburg Post, June 21, 1906.] 

The Pennsylvania Railroad is fitting up rooms for air-brake instruction at 
Harrisburg and other points. 

Mr. Pearre. Will it interrupt you now to answer a question in 
regard to the State taking charge of these matters to a certain 
extent? 

Mr. Fuller. No, sir. 

Mr. Pearre. Have vou fully examined the employers and em- 
ployees' liability act oi the State of Maryland, pa>ssed by Maryland 
mi902? 

Mr. Fuller. I looked oyer that some time ago. 

Mr. Pearre. There is no insurance provision in that. Do you 
recall the act at all ? 

Mr. Fuller. Yes, sir ; I do. 

Mr. Pearre. And the insurance feature that is in it and the re- 
lieving of the theory of contributory negligence to a certain extent? 

Mr. Fuller. Yes, sir ; I quoted that yesterday in my statement. 

Mr. Pearre. Under which there is one-half or the liability imposed 
upon the company ? 

Mr. Fuller. Yes, sir; it says if the accident was caused by the 
negligence of an employee and the employer jointly, then the em- 
ployer shall stand half. 

Mr. Pearre. That act met your approval, I understand? 

Mr. Fuller. I simply submitted that in the way of argument. I 
could not say that act meets our approval. Our views of legislation 
are expressed in House bill 239. I simply cited that to show 

Mr. Pearre. As a State law it met your approval? 

Lcc—oe 1^ 



r 



132 LIABILITY OF COMMON OABRIESS. 

Mr. Fuller. I simply cited it in my argument to show how far the 
States had gone on this question. 

Mr. Harris said that tor Congress to legislate upon this question 
would cause great confusion in the courts. I want to ask if it is not 
the business of the courts to settle contests and confusion? That is 
their very function. And while they are adjudicating cases which 
come under this law they are doing nothing else, and we think the 
railroad employees are as much entitled to the time of the courts 
as is any other class of citizens. The employers have not hesitated 
to occupy the time of the Federal courts in handling labor-injunction 
cases. 

Mr. Bond made a statement here yesterday, and there can be no 
greater evidence than it for the passage of this legislation. He said 
that on a railroad — I can not just give his words — ^the operation of 
the railroad was always a contest between man and the forces of 
steam, and that it was an impossibility fof railroad men to keep 
from getting injured. Now, if that is true, and I think it is, it seems 
to me that it entitles our case to consideration at the hands of Con-' 
gress. It matters not who this expense comes upon. I think myself 
that it w^ill eventually come upon*the public. I think, though, the 
fact that the employer is to be made the paymaster will make him 
feel that he is obligated to throw greater safeguards about his em- 
ployees. That is the natural consequence, because it is the fellow 
that goes down in his pocket and meets the expenses that feels he has 
got to pay for it, but eventually these expenses can be absorbed and 
taken in by the general public. 

Of course, our friends on the other side say that they do not want 
the public to stand that ; that it is not right. Now, inasmuch as the 
members of this committee and the members of Congress are repre- 
senting the public, I ask you this question : Who is better able to 
carry this burden, the men who get the benefit of the transportation 
over these highways of the Republic of their commerce by men who 
are daily giving up their lives and limbs to transport it or the em- 
ployees? Who is better able to stand it? There is probably senti- 
ment in connection with this question, but I want to say to you that as 
to the employee there can be no colder a proposition of real business 
than this. Every lawyer who sits around this table knows that his 
profession is his trade. The trade of a railroad employee is service 
upon a railroad, and if he is injured he can not pursue that trade. 
His trade is gone. 

Now, that is followed by this: While men on railroads are re- 
quired to have a certain amount of education, the ordinary railroad 
man, if he is disabled from employment, is not fit to go into an office 
and run it like men who have had the benefit of better education. He 
is deprived of employment from that source, and it is plain upon the 
face of it tliat a man with an armless sleeve or wooden leg can not 
perform manual labor. I say to you it is a matter of cold business 
along with •sentiment, and we have no apologies to make for the 
^:entiment that is in it. I thank the committee for its attention. 

(At 12.10 o'clock p. m. the committee went into executive session.) 
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